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ACTION, 


§107. Lire.—New Trial in Case of Undiscovered Evidence. 
—Fraudulent Concealment.—A bill in equity was filed to set 
aside a judgment at law rendered against the company in a suit 
on a life policy on the ground of fraudulent concealment of the 
fact that the insured was a common drunkard and had died from 
the effect of delirum tremens, which fact the company was un- 
able to obtain sufficient evidence of until after the judgment, 
though due diligence had been used. Held, that the application 
in such case is of the nature of an application for a new trial 
and may be granted if circumstances justify. 

Executors of Powers vs. Adm’r of Butler, 3 Gr. Ch., 465; Marine Ins, 


Co. vs. Hodgson, 7 Comal. 336 ; Tompkins vs. Tompkins, 3 Stock., 512 ; 
Freeman on Judgments, 2491; Ins. Co. vs. Field, 2 Story, 59. 


Held, that the allegations where a demurrer to their sufficiency 
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was interposed were sufficient to entitle to an overruling of the 
demurrer and an answer on the merits. 

Story’s Eq. J., 2387. 

Trefz vs. Knickerbocker Life Ins. Co. 


Rep’d Jour’!, p. 590. 
CONTRACT. 


$108. Frimre.—Construction of—Deed of Trust.— Considera- 
tion.—The intention of the parties to a contract, if it can be 
clearly ascertained from the evidence, must be carried into ef- 
fect ; and in ascertaining this intention, it is proper to take into 
consideration all the facts and circumstances legally constituting 
a part of the transaction. When a deed of trust is executed in 
which is conferred upon a trustee power to sell and convey in the 
event of an omission to do a specified act, it is conclusive proof 
that such act is by the contract of the parties enjoined to be 
done ; and when also such specified act is thereafter done in pro- 
per time by the party whose property is liable to be sold for the 
omission, it is conclusive proof that it was done pursuant to such 
contract of the parties. Where one person for a valuable con- 
sideration, as the loan of money to him by a bank, agrees to 
procure, and does procure a promise in writing of another party 
to pay the bank a sum of money, the promise is valid and 
binding. 

Hartford F. Ins, Co. vs. Olcott. 

Opinion filed Feb. Jrd, 1881. 


INSOLVENCY. 


$109. Fme—Power to Appoint Receivers—Power of Di- 
rectors to Relieve from Payment of Stock.—Section 32 of the in- 
surance law (Wag. Stat., p. 774,) confers upon the courts, in pro- 
ceedings instituted against an insurance company under that law 
by the superintendent of the insurance department, power to ap- 
point agents or.receivers to take possession of the property of 
the company and to make such orders and decrees as may be 
needful to suspend, restrain or prohibit the further continuance 
of the business of the company, or for the dissolution of the 
company and the winding up of its affairs. Held, that the gen- 
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eral power of making all needful orders for winding up the affairs 
of the company thus conferred included the power to make an 
order authorizing and directing a receiver appointed in such a 
proceeding to bring suit in his own name for the assets -of the 
company ; and that a suit so brought under such an order could 
be maintained. The board of directors of an insurance com- 
pany knowing that their company had just been reported by an 
official examiner to the superintendent of the insurance depart- 
ment as being in an unsound condition, and that that officer 
would probably institute legal proceedings to have the company 
wound up, passed a resolution to the effect that all stockholders 
who would pay five per cent on their stock (on which ninety per 
cent was unpaid,) and would surrender their stock certificates to 
the company, should have the privilege of retiring from tie com- 
pany, and withdrawing their stock notes. If all the stockhold- 
ers had acted on this resolution, the company would have had 
the means of paying about one-half of its ascertained liabilities, 
and no more, with no provision for its outstanding policies, 
Held, that the resolution was a fraud in law, if not in fact, upon 
the creditors of the company, and was no protection, as against 
them, to those stockholders who had availed themselves of its 
provisions. The board of directors of a corporation have no 
power to diminish the capital stock of the corporation unless au- 
thorized by a vote of the stockholders. 

Railway Co. vs. Allerton, 18 Wall., 233; Upton vs. Tribbileock, 91 U- 
S., 45; Thompson on Stockholders, sec’s 201, 202. 

An attempt on the part of a portion of the stockholders of a 
corporation to withdraw from the corporation before all its debts 
are paid, by cancelling their stock, will be none the less void be- 
cause enough remain to meet the claims of creditors. 

Bedford R. R. Co. vs. Bowser, 48 P. St., 29; Spackman vs. Evans L. R., 
3H. L. Cas., 186. ; 

Gill vs. Balis. 

Rep’d Jour’l, p. 596, 


INSURABLE INTEREST. 


$110. Lire.—Want of Forfeits Policy.—Benevolent Society. 
—A contract by a benefit society to pay money upon the death 
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of one of its members to one who it is clearly apparent has no 
interest in the life insured, is contrary to pubiic policy, and will 
not be enforced. The society having full knowledge of the facts 
at the time of making the agreement would ordinarily be in no 
position to object: its defense, therefore. must be regarded as 
that of the public. 

Lyons vs. Waldo, 36 Mich., 33. 

Mutual Ben, Assn vs. Hoyt. 

Rep'd Jour'l, p. 626. Micu. §. C. 


MORTGAGEE. 


$111. Fme—Szubrogation in Case of Distinct Interests. — 
Other Insurance Does not Invalidate.-—Contribution W hen Mort- 
gagee is not Bound by Acts of the Mcrtgagor.—When a_ party 
borrowing money iz pursuance of the terms of his deed of trust 
to secure its payment, procured a policy of insurance on the 
buildivgs on the premises conveyed, in terms to himself, but 
-which contained a clause that in the event of a loss, the money 
due for the same should be paid to the trustee for the lender, and 
the mor!gage clause in the policy provided that when the insur- 
ance ecmpany should pay the holder of the note any sum for loss, 
and should claim that as to the mortgagor no liability existed,the 
company should at once be legally subrogated to all the rights of 
such holder under all the securities held as collateral to the debt 
to the ¢«xtent of such payment, or at its option might pay the 
holder the whole principal due, with interest, and should there- 
upon recvive a full assignment and transfer of the securities held 
as collateral to the debt : Held, that this was an express contract 
with the creditor of the assured, and that to the extent of the 
debt si1cived by the deed of trust the creditor had an interest 
distinsi from that of the owner of the property, and that any 
loss 1:3 {iat interest accruing under the policy was payable to the 
truste) fir the use of the holder of the note, and that he might 
maintain an action for the same in his own name. ‘The owner of 
property procured a policy of insurance on the buildings thereon 
in his otvn name. for his own benefit, and for the benefit of a bank 
to whom he had on the same day given a note for money loaned 
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to him, secured by deed of trust on the same property, which 
deed required him to insure the same as a further security. The 


policy provided, that in case of a loss, the insurance company 


should pay the amount of the loss to the trustee in the trust 
deed for the bank or holder of the note; that the owner, the 
mortgagor, might reinsure upon condition that he should not be 
entitled to recover of the company “any greater proportion of 
the loss or damage than the amount” insured by the policy bore 
to the whole sum insured ; and that in case of dumage to the 
property, not totally destroyed, unless the amount of such dam- 
age was agreed upon between the assured and the company, it 
should be appraised b7 disinterested and competent persons mu- 
tually agreed upon by the parties. The mortgage clause in the 
policy provided that the insurance, as to the trustee or succes- 
sors ouly, should not be invalidated by any act or neglect of the 
mortgagor or owner of the property, nor by the occupation of 
the premises for purposes more hazardous than were permitted 
by the policy, only requiring him or the holder of the note to 
notify the company of any change of ownership or increase of 
hazard which should come to his knowledge, and to pay for such 
increase of hazard on reasonable demand, if the owner should 
refuse to pay the same,according to the established scale of rates. 
‘The owner of the property afterwards procured four additional 
policies on the same property,payable to himself and wife alone, 
in which the bank had no interest: Held, that the owner and 
the bank held distinct interests under the policy, it being in sub- 
stance two contracts; that the owner in a suit on the policy for 
a loss would be limited toa recovery of the pro rata share of the 
company when prorated with the amounts of the subsequent: 
policies, and would be bound by his act of submitting the 
amount of damages to appraisal ; but the bank ina suit by it or 
its trustee would not be limited to a recovery of the insurance 
company’s prorated share with tlie four companies issuing the 
subsequent policies; nor would it be bound by the selection of 
appraisers in which it did not join. It having no control over the 
acts of the mortgagor, was not bound by his acts or neglect 
Hurlford F. Ins. Co. vs. Olcott. 


—§ 108. 





Digest of Decisions. [ Aug. 
POLICY. 


$112. Lire.—Recision of.—Validity of Indorsement.—Au- 
thority of Agent.—Plaintiff obtained a policy on his life, which 
not being payable to his wife in conformity to his application was 
made conformable by an indorsement by the agent. Subsequent- 
ly he failed to pay a premium by which it became forfeited, ex- 
cept as to the paid-up proviso, and without offering to return it, 
brought suit against the agent to recover the premiums already 
paid on the ground that the indorsement was without sufficient 
authority, and the policy was worthless. Held, that under the 
Maine statute the agent was authorized to make a valid indorse- 
ment. eld, that the plaintiff having received precisely what he 
bargained for, the evidence tending to show that the company 
did not dispute the validity of the policy, but only the effect of 
the indorsement, and he having kept possession without offering 
to return the instrument, no recovery can be had. 

Cutler vs. Gilbreth, 53 Me., 176. 

Farrow vs. Cochran. 


Rep’d Jour’l, p. 623. Me. §. J.C. 


''$113. Fire.—Not Avoided by an Illegal Sale of Liquors.— 
The illegal sale of liquors where such sale is but a subordinate 
part of the legitimate business of a druggist, does not vitiate the 
policy on his stock including such liquors. A contract directly 
insuring liquors intended for illegal sale would be void, but if the 
contract is collateral and independent, though in some manner 
connected with acts done in violation of law, it is not void. 


* Merrimack Bowdman ys. F. Ins. Co., 8 Cush., 583 ; Kelly vs. Home Ins. 
Co., 97 Mass., 288 ; Johnson et al. vs. Union M. & F. Ins. Co., and Law- 
rence vs. Nat. F. Ins.Co., 127 Mass., 555 ; Niagara F. Ins. Co. vs. DeGraff, 
12 Mich., 124. 

Carrigan vs. Lycoming F. Ins. Co, 
£ Rep’d Jour'l, p. 606. 


PRACTICE. 


$114. Fire.—Reversal—Variance.—When all the evidence 
that was offered, or could have been admitted under special pleas, 





1881. ] Practice —Premium. 567 


was admitted under the general issne, the ruling of the court sus- 
taining a demurrer to the special pleas cannot be urged asa 
ground for reversing a judgment in favor of the plaintiff, as the 
error, if any, could not have prejudiced the defendant. When 
the owner of property agrees to give a trust deed to secure money 
to be loaned to him, and also to insure the property for the furth- 
er security of the lender, which he does do, and the loan is there- 
by affected, in a suit by the trustee of the lender, to whom it is 
agreed in the policy to pay the insurance money, there will be no 
variance, if it is alleged in the declaration that the trustee paid 
the premium for this policy. 

Hartford F. Ins. Co. vs. Olcott. 

—g 108, 
PREMIUM. 


§115. Fire.—Conideration for Payment of.—Party to Con- 
sideration in Case of Loan.—Where the owner of premises bor- 
rowing money of a bank, gave a deed of trust on the same to se- 
cure its repayment, and therein covenanted to have the buildings 
thereon insured and kept insured for the amount of the loan,and 
the condition also provided that if he failed to make such insur- 
ance, the trustee might at any time sell the property, whether 
the debt was due or not, and he did procure an insurance, paya- 
ble to the trustee for the benefit of the bank, and paid the pre- 
mium for the same: Held, that the prevention of the sale of the 
mortgagor’s property under the power of sale, was a sufficient 
consideration for the payment of the premium on the policy for 
the bank. Where, pursuant to the terms of a loan by a bank 
and the terms of a deed of trust to secure the repayment of the 
sum evidenced by notes of the borrower, to keep the mortgaged 
property insured for the benefit of such bank, or the holders of 
the notes, as a further security, the borrower paid the premium 
and kept the property insured, making the policy payable to the 
trustee for the benefit of the bank, the bank which the trustee 
represented was held to be a party to the contract and the con- 
sideration the additional security arising from the insurance be- 
ing in consideration of tiie loan, and the premium paid being to 
perfect the security. 

Hartford F. Ins, Co. vs. Olcott. 
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PROHIBITED RISK. 


$116. Fime.—Keeping of Benzine Waived by <Agent.—The 
policy prohibited the keeping of benzine, but insured “ such 
merchandise as is usually kept in a country store,” and “ drugs 
and medicines.” There was also evidence that the general 
agent told insured that benzine was covered. Held, that the pol- 
icy was not avoided by keeping benzine, though it provided that 
the agent had no power to waive the contract. The reference 
was to local agents and not to the general agent who represent~ 
ed the company. 

May on Ins., 145. 


Carrington vs. Lycoming F. Ins. Co, 


TAXATION, 


$117. Fire.— Construction of Charter— What is the Mutual 
System.—The act of March 20, 1877, (P. L., 10,) imposes a tax 
upon the gross premiums received by all insurance companies,in- 


corporated in Pennsylvania, “except companies doing business 
upon the purely mutual plan, without any capital stock or ac- 
cumulated reserve.” The Lycoming Mutual Fire Insurance 
Company was originally incorporated as a purely mutual com- 
pany. By asupplement to its charter, it was authorized, in its 
discretion, to make insurance for cash premiums, which should 
not entitle the insured to membership in the company, nor sub- 
ject them to assessment. Held, that the Lycoming Insurance 
Company, by accepting and acting under the supplement, ceased 
to be a “ company doing business upon the purely mutual plan,” 
and was therefore liable to the tax imposed by the above-men- 
tioned act. 

Susquehanna Ins. Co. vs. Perrine, 7 W. & S., 351 ; Schimpf vs. Ins. Co., 
5 Nor., 373. 1 

Lycoming F. Ins. Co. vs. Commonwealth. 


Rep'd Jour’, p. 585. 
TITLE. 


$118. Liae.—Zo Fund of Benevolent Order.—A member of 
a benefit society was entitled upon his death to have the sum of 
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$2,000 paid to the person or persons named by him and entered 
by his order in the society’s “ will book.” He directed, and there 
was so entered, that $100 should be paid his daughter and $1,- 
900 to his wife, reserving the right of changing beneficiaries or 
annulling the dispostion. Subsequently he made a will revoking 
his former disposition, and providing that after payment of debts 
$500 should go to his wife, remainder to be equally divided 
among his children. Held, that the will was a valid disposition 
of the fund, although not entered in the society’s will book, and 
payment should be made directly to the beneficiaries. 
Supreme Council vs. Priest. 


Rep’d Joar’l, p. 579. Micu. S. C. 


$119. Fme.—Sole Ownership.—Void Assignment.—A policy of 
insurance upon a building, situated upon leased land, provided 
that “such insurance should be void if the interest of the as- 
sured be any other than the entire, unconditional, free, and un- 
encumbered ownership of the property, and is not so expressed 
in the written portion of the policy.” Prior to issuirg the pol- 
icy, an undivided half interest, subject to a mortgage to the wife 
of assured, was vested in an assignee for the benefit of creditors 
of a former owner, who, when called upon by assured to get such 
interest, told assured that “ it was not worth his while to goon” 
with the assignment. Assured’s wife then told him he could have 
her interest. No papers were executed, and no consideration 
paid or released. Held, that neither the interest of the assignee 
nor wife had passed, and assured was not the absolute owner 
and under the clause above quoted the policy was void. 

Miller vs. Amazon Ins. Co. 

Rep’d Jour’l,{p. 581. Mica. 8. C. 


§120. Lire.—To Proceeds of Paid-up Policy in Case of Sur- 
render.—The beneficiary named in a life policy of insurance has 
a vested interest in the proceeds of a paid-up policy given in ex- 
change upon the surrender of the life policy. A written agree- 
ment executed before the surrender of a life policy, stipulating 
that the proceeds of the paid-up policy should be placed in the 
hands of a trustee, to be distributed in accordance with the 
trust, is voidable by an infant beneficiary named in the policy. 


. 
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Discussing Clark vs. Durand, 12 Wis., 223; Kerman vs. Howard, 23 Ib., 
108 ; Foster vs. Gile, 3 Wis. L. N., 87; Ins. Co. vs. Brant, 47 Mo., 419 ; 
Gambs vs. Ins. Co., 50 Ib., 44; Ricker vs. Ins. Co., 6 N. W. Rep., 771 ; 
Sandrum vs. Knowles, 22 N. J. Eq., 594. Bliss on Life Insurance, 3 317. 

Brockhaus vs. Kemna. 

Rep’d Jour’, p. 632. U. 8. C.C., Wis, 


$121. Fire.— Ownership not Affected by Incumbrances.— 
Agreement to Convey Title.—Held, that the entire, unconditional 
and sole ownership was in the insured, he having a perfect legal 
title, and was not affected by incumbrances which were not dis- 
closed. Held, that an agreement to reconvey the title upon pay- 
ment of certain indebtedness did not affect such ownership. 

Manhattan Ins. Co. vs. Baker, 7 Heiskell, 503 ; Boutelle vs. Westchester 
F. Ins. Co., 51 Vt., 4. 


Carrigan vs. Lycoming F. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STAIES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURIS. : 


From certified transcripts in ow possession. 


SUPREME COURT OF MISSOURL 


Aprit, Term, 1881. 
Appeal from St. Lewis Court of Apyeals. 


PULLIS 
Us. 
ROBINSON.* 


Under section 15, Wagner’s Statutes, p. 936, which provides ‘ that a married 
woman may cause to be issued for her sole use a policy of insurance on the 
life of her husband, and, in case she survives him, that the insurance money 
shall be payable to her free from the claims of the representatives of her 
husband or any of his creditors, but such exemption shall not apply when 
the amount of premiums shall exceed $300.” 

Held, th it this statute does not restrict the right of a solvent husband to apply 
only $:00 of his means annually to the payment of premiums on his life pol- 
ic y procured for the benefit of his wife; the purpose of the statute being to 
allow a husband who might be in an embarrassed, or even in an insolvent 
condition to secure to the wife the benefit of an insurance on his life free 
from the claims of creditors, when the annual premium on such policy does 
not exceed the sum of $300, 

In a contest between the wife and the creditors of the husband for the insur- 
ance money, where the premiums paid were in excess of $300. 


*From Central Law Journal. 
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Hell, that that the wife should have so much of the fund as was produced by 
the payment of the premiums by the husband when solvent, and the credi- 
tors so much as was produced by the premiums so paid by the husband 
when insolvent. 

The ereditor who first files his bill asking an appropriation of the insurance 
money to the payment of his demand, thereby obtains a priority over other 
creditors, and is entitled to be first paid from the fund. 


Curng, Jamison & Day, anp Scautensure, for Appellanis. 
A. W. Straysack, for Respondent. 


Norvon, J. 

This is a proceeding in the nature of a creditor’s bill, instituted by 
certain creditors of James P. Robinson, deceased, whose claims had 
been allowed by the Probate Court against his estate, to subject to 
the payment of said debts the proceeds of certain policies of insur- 
ance taken out on the life of said Robinson, and made payable to his 
wife. The creditors suing are three in number, and, each having 
brought a separate action, the three suits were consolidated and 
tried together. Three of the policies, the proceeds of which consti- 
tute the subject matter of controversy, were issued by the Mutual 
Benefit Life Insurance Company, each of them being for $5,000, and 
dated respectively February 26th, 1867, February 21st, 1868, and 
May 12,1870. The amounts of annual premiums were as follows : 
$283 on the one dated in 1867 ; $263 on the one dated in 1868, and 
$289 on the one dated in 1870. The plaintiffs claim and allege in 
their bill that Robinson was in embarrassed circumstances, and, at 
the times the premiums were paid, he was insolvent, and that said 
policies were donated to his wife, and were procured for the purpose 
of hindering, delaying and defrauding creditors. Defendant, Mrs. 
Henrietta Robinson, to whom said policies were made payable, de- 
nies all the allegations of the bill, and asserts her right to the pro- 
ceeds of the same. Upon the trial of the issues thus tendered, the 
court found that said Robinson was solvent at the time said policies 
were taken out, and remained solvent till about the year 1876 ; that 
the payment of the last two premiums on two of said policies, 
amounting to $342.35, dated respectively in 1867 and 1868, which 
payment occurred in 1876, was made by Robinson while he was in- 
solvent, and that the payments anterior to 1876, were made by Rob- 
inson while he was solvent. Upon this finding the court decreed 
that Mrs. Robinson was entitled to the proceeds of the policies, less 
the amount of premiums paid by Robinson when insolvent, with the 
interest thereon ; and also decreed that Mr. Pullis, the plaintiff who 





1881. ] Pullis vs. Robinson. 73 


first brought suit, was entitled to the whole amount of the premiums 
paid in 1876, with its interest. From this judgment plaintiffs ap- 
pealed to the St. Louis Court of Appeals, where the judgment was 
affirmed, and from this judgment they appealed to this court. The 
evidence adduced on the trial, we think, was sufficient to justify the 
trial court in finding the facts above set forth, and we will, therefore, 
accept its finding as correct ; and, thus accepting it, the question 
presented for our determination is, whether on the facts, the court in 
its decree, properly disposed of the fund in dispute. Plaintiffs in- 
sist that error was committed in this respect, and contend that the 
premiums paid by Robinson in 1876, being in excess of the sum of 
$300, and having been paid while he was insolvent out of funds which 
ought to have been appropriated to the payment of debts, entitles 
them to so wuch of the proceeds of the policies as may be necessary 
to satisfy in full their claims as creditors, even though it should con- 
sume it all. 

We think it settled that a wife has such an interest in the life of 
her husband as to make valid an insurance effected on his life for her 
benefit. This has been so held in the case of Gambs vs. Covenant 
Mutual Life Insurance Co., 50 Mo., 44. We think it also settled that 
when such a policy issues and expressly designates a person who is 
to receive the insurance money, such designation is conclusive, un- 
less some question arises as to the rights of creditors of the person 
who paid the premium. “The receipt of the designated person will 
discharge the company, and such _ person will be en- 
titled to maintain an action against the company.” Bliss on In 
surance, sec. 317. We think it also settled that a husband who is 
solvent has the right to effect an insurance on his life for the benefit 
of his wife, and to pay the annual premiums thereon, so long as he 
remains solvent, and can do so without prejudice to or in fraud of 
the rights of creditors. Larkin vs. MeMullin, 49 Pa. St., 29. To 
what extent, if any, the husband can affect the rights of the wife in 
such a policy by an assignment or other disposition of it, is a ques- 
tion which does not arise in this case, and we have, therefore, 
deemed it unnecessary to notice the numerous authorities cited by 
counsel bearing on that point. The interest of the wife in a policy 
of insurance on the life of her husband, effected for her benefit by 
the husband while in unembarrassed circumstances and fully able to 
discharge all of his indebtedness, is not affected, as plaintiffs con- 
tend it is, by sec. 15, Wagner's Statutes, p. 936, if the husband re- 
mains solvent during the time the policy is kept alive, by his paying 
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the annual premiums. That section provides that a married woman 
may cause to be issued for her sole use a policy of insurance on her 
husband, and in case she survives him, that the insurance money 
shall be payable to her free from the claims of the representatives 
of the husband or any of his creditors ; but such exemption shall not 
apply when the amount of premiums annually paid shall exceed $300. 
We do not think this statute can be so interpreted as to curtail or 
restrict the right of a solvent husband to apply only $300 of his 
means annually to the payment of premiums on his life policy pro- 
cured for the benefit of his wife. It is insisted that this interpreta- 
tion has been put upon it in the Charter Oak Life Ins. Co. vs. 
Brandt, 47 Mo., 425. We do not think the opinion goes to that ex- 
tent, and if it did, we would be unwilling to follow it, and thus give 
it our sanction. In that case, the point in judgment was as to the. 
validity of an assignment of a policy on which the annual premium 
was $343, and which had been taken out on the life of Mrs. Brandt’s 
husband, payable to her sole and separate use after her husband's 
death. This policy was assigned by Brandt and his wife to secure 
the payment of a debt which Brandt owed one Stagg for borrowed 
money. The court held the assignment to be valid, because the an- 
nual premium being in excess of $300 prescribed by the statute took 
it from under the operation of the statute. The remarks made in 
the opinion, “that the law did not intend that the husband should 
withdraw any greater amount from his means to be expended for 
such a purpose,” if it is understood as referring to a withdrawal of 
the means of an insolvent husband, and the expenditure made thereof 
by him for such a purpose—and such we take to be its meaning—is 
entirely correct. It was certainly not intended, as counsel insists, to 
assert that if a husband who is perfectly solvent, with no intent to 
defraud creditors, either prior or subsequent, applies more than $300 
annually of his means in the payment of premiums on an insurance 
of his life, to be paid to and for the benefit of the wife, although af- 
ter such payments are made, sufficient of his property is left to an- 
swer the demands of his creditors, that such creditors can subject 
the insurance money to the payment of their debts, and thus de- 
prive the wife of the benefits intended to be secured to her. We 
think it was the purpose of the statute to allow a husband, who 
might be in an embarassed or even in an insolvent condition, to se- 
cure to the wife benefit of an insurance on his life free from the 
claims of creditors when the annual premium on such policy does 
not exceed the sum of $300 ; or, in other words, that he might annu- 
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ally withdraw for such a purpose that sum without subjecting the 
amount insured to the payment of creditors. 

Previous to the enactment of the statute, an insolvent husband 
could not apply any portion of his means to such a purpose, and de- 
prive creditors of the right of asserting their claims to all the bene- 
fits resulting from such application. The object of the statue in our 
opinion was to change this rule to the extent indicated in the act. It 
follows from the view we have taken that, inasmuch as all the premi- 
ums paid by Robinson, except the sum of $343 paid in February, 
1876, were paid while he was solvent ; that Mrs. Robinson is entitled 
to the benefits resulting therefrom, and that the last payment+ being 
in excess of $300 and made while Robinson was insolvent, should go 
to the benefit of the plaintiff. Itis insisted by counsel that inasmuch 
as the payment made in 1876 kept the policies on foot and gave them 
vitality, that the whole amount of the insurance money, or so much 
thereof as will be sufficient to satisfy their debts, should be applied. 
We have not been cited to, nor have we been able to find, any au- 
thority that goes to that extent, nor are we acquainted with any equi- 
table principle on which the claim can be founded. How the insur- 
ance money under the facts and circumstances of this case shall be 
apportioned, presents a question of some difficulty, especially so as 
the authorities we have been able to examine are conflicting in the 
rules laid down. The case of Landrum vs. Knowles, 22 N. J. Eq., 
goes further in support of plaintiffs position than any which has 
fallen under our observation, and it falls far short of what is contend- 
ed for by them. In that case the wife insured the life of her husband 
for the benefit of her children, and, after paying the annual premiums 
for about ten years, assigned the policy, in conjunction with her hus- 
band, to one of her husband’s creditors in payment of the debt ; af- 
ter said assignment, the wife ceased to pay the premiums, but they 
were paid for about nine years by the creditors. Upon the death of 
the husband, the insurance money was claimed by the children 
on the one hand, and the assignee on the other, and the chancellor 
decreed that the children were entitled to the cash value of the poli- 
cy at the time it ceased to be kept alive by the mother, and that the 
residue of the money due on the policy should be paid over to the 
assignee. On the other hand, in the case of Trough’s Estate, 8 Phila. 
R., 215, where Trough, having taken out a policy on his life, assigned 
the same, while solvent, to a trustee for the benefit of his children, 
and becoming insolvent thereafter, still continued to pay the premi- 
ums, in a contest for the insurance money between the children and 
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Trough’s creditors, the rule was laid down that the only claim the 
creditors could sustain would be the amount of the premiums paid 
by Trough to keep the policy alive after he became insolvent. The 
object of such rules being to do exact justice between the contending 
parties, and to distribute the funds according to their rights, it ap- 
pears to us that neither of the above rules accomplishes the object ; 
and inasmuch as the insurance money in contest in this case was the 
produ t of all the premiums paid, we think that a just distribution of 
it would be obtained by declaring that Mrs. Robinson should be de- 
creed to have so much of the fund as was produced by, the payment 
of the premiums by her husband when solvent, and plaintiffs so much 
as the premiums paid by Robinson, when insolvent, contributed to 
produce,—that is, that plaintiffs are entitled to recover the same pro- 
portional part of the whole insurance money that the premiums paid 
by Robinson when insolvent, bear to the premiums paid by him when 
solvent. Giving effect to this rule in the disposition of the case, and 
accepting the fact found by the court, that Robinson, after his insol- 
vency, paid $342.15, as being correctly found, and the further fact 
as shown by the record, that Robinson had paid on two of said poli- 
cies during the solvency premiums amounting to $4,651, plaintiffs 
‘vould be entitled to recover the sum of $686.84, and Mrs. Robinson 
the residue. As plaintiff Pullis in the race of diligence was the first 
to file his bill, asking an appropriation of the fund to the payment of 
his demand, he has obtained a priority over the other creditors, and 
the said sum of $686.84 should be applied on his debt. George vs. 
Williamson, 26 Mo., 193. 

The judgment will be reversed and cause remanded, with direc- 
tions to the circuit court to enter up a decree in conformity with this 
opinion, directing the receiver in whose hand the fund has been 
placed to pay first the costs of the suit, next the sum of $686.84 to 
plaintiff Pullis, and next the residue to the defendant, Mrs. Robinson. 

All the judges concur. 





1881. ] Union Central Life Ins. Co. vs. Pyers. 


SUPREME COURT OF OHIO. 


January Term, 1881. 


Error to the District Court of Delaware County. 


UNION CENTRAL LIFE INS. CO. 
US. 


PYERS. 


Section 48 of the Code, as amended April 16, 1867, (S. & S. 541,) authorized an 
action upon a policy of life insurance, issued by a company organized under 
the laws of this State, to be brought in the county where the death of the 
person insured occurred, 


The plaintiff in error, a life insurance company, having its princi- 
pal office and place of business in Hamilton County was sued in the 
Court of Common Pleas of Delaware County, upon a policy of life 
insurance issued to the defendant in error, Rebecca Pyers, on the 
17th of June, 1874, on the life of her husband, Martin Pyers. The 
policy was issued in Delaware County where the defendant and her 
husband resided, and where he died in January, 1875. In May fol- 
lowing the action was brought to recover the amount of the policy. 
The company moved the court to dismiss the action for want of juris- 
diction. ' 

The court overruled the motion and the company excepted. Trial 
was had resulting in a verdict and judgment for the defendant in er- 
ror, which judgment the district court on error afiirmed. 

This is a petitionin error to reverse both judgments below, and the 
assignment now determined is, that the Court of Common Pleas er 
red in denying the motion to dismiss for want of jurisdiction. 
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Martuews, Ramsey & Marruews, for Plaintiff in Error. 
Powrtt & Giz, for Defendant in Error. 


Perr Coram. 

Section 48 of the Code as amended April 16, 1867, S. & S. 541, 
was as follows : 

* An action other than one of those mentioned in the first three 
sections of this chapter, against a corporation created by the laws of 
this State, may be brought in the county in which it is situated or 
has its principal office or place of business ; but if such corporation 
be an insurance company, the action may be brought in the county 
where the loss or some part thereof occurred.” We see no reason 
why the last clause of this section does not embrace life as well as 
fire companies. 

The word “loss” is not a word exclusively used to represent 
damages resulting from fire. On the same day that this section, as 
amended, was enacted, the legislature passed an act “for the incor- 
voration and regulation of life insurance companies,” which made it 
he duty of the officers of the company to report, annually, to the 
quditor of the State, among other things, the amount. of “losses” 
paid during the year, and the amount of “losses” unpaid. These 
losses are those resulting from death, and are ordinarily demomi- 
nated death losses. The language of the above section is, “if such 
corporation be an insurance company, the action may be brought in 
the county where the loss or some part thereof occurred.” 

If the words “or some part thereof,” had been omitted from the © 
statute, there would be no doubt, that the language giving the right 
to bring the action in the county where the loss occurred, would 
cover loss by death, as well as by fire. We, however, think the phrase 
“or some part thereof” was not intended to restrict the meaning of 
the previous language, but rather to so enlarge it as to authorize an 
action to be brought in either county where a part of the loss as by 


> 


fire occurred in one county and a part in another. 


Order refusing to dismiss for want of jurisdiction approved. 





Supreme Council vs. Priest. 


SUPREME COURT OF MICHIGAN. 


Appeal from Superior Court of Detroit. 


SUPREME COUNCIL ) 


vs 


PRIEST.* 


A member of a benefit society was entitled upon his death to have the sum of 
$2,000 paid to the person or persons named by him and entered by his order 
in the society’s ‘ will book.” He directed, and there was so entered, that 
$100 should be paid his daughter and $1,900 to his wife, reserving the right 
of changing beneticiaries or annulling the disposition. Subsequently he 
made a will revoking his former disposition, and providing that after pay- 
ment of debts $500 should go to his wife, remainder to be equally divided. 
among his children. 


Held, that che will wasa valid disposition of the fund, although not entered im 


the society’s will book, and payment should be made directly to the bene- 
ficiaries, 


Bill of interpleader filed to determine the right to a fund of $2,- 
000, being the amount due from the complainant association upor 
the death of John Priest, a member thereof. The complainant is a 
corporation existing under the laws of New York, and its rules pro- 
vide that on the death of a member in good standing a beneficiary 
fund shall be paid “to the person or persons as named by the de- 
ceased and entered by his order on the will book.” Priest directed 
that $100 should be given to his daughter Mary and $1,900 to his. 
wife, but reserved the right of changing beneficiaries or amounts or 
annulling them and appointing others in their stead or by entirely 
annulling the will and naming no beneficiary. He afterwards made 
& providing will revoking his former action and declaring that after 





* Opinion filed June 29, 1881. From N. W. Reporter. 
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his debts were paid he bequeathed to his wife out of the beneficiary 
fund the sum of $500 and divided the rest equally among his five 
children. The trial court held that the will operated asa revocation 
of the previous distribution, but that as it was not itself made in ac- 
cordance with the rules of the association the fund must be distri- 
buted as if no order had been in the will book, and decreed that 
it should be divided equally between the family. The widow ap- 
pealed. 


Orro Kercaner, Wituram Loox, and Brennan & Donnextey, for 
Complainant. 


Marston, C. J. 

The recotd in this case is not as full, clear and distinct in some 
respects as we could wish it to be. Weare unable to find anything 
in the act under which the complainant company was organized, or 
in the rules appearing in the record, which would take away from 
John Priest. the right and power of disposing of this fund by last 
will and testament in the ordinary manner. While section 9 of the 
rules and regulations of the complainant provides that the fund on 
the death of a member shall be paid to the person or persons last 
named by the deceased, and entered by his orders on the will book 
of the company, yet this does not, nor did the will as entered upon 
the complainant’s books, attempt to deprive Mr. Priest of the right 
to make some subsequent disposition of the fund differing from that 
therein made. Indeed in the will made upon the complainant's 
bocks, full right was reserved to make a different disposition there- 
of. This was done by the second will, which does not, in our opin- 
ion, violate rule 9 of the complainant. And if it did we might not 
be prepared to hold the testator’s disposition invalid because 
thereof. 

Very clear and binding provisions must be shown to deprive a 
person of the right given hin by the laws of the land to dispose of 
such a fund by his last will. In our opinion the provisions of this 
second will in so far as it names the persons and the amount to which 
each shall be entitled must govern. This being a beneficiary fund, 
does not become a part of the property or estate of the deceased 
subject to his debts, but is exempt therefrom in accordance*with the 
provisions ‘of the act of incorporation. It does not therefore go to 
the administratrix of the estate, but should be paid direct to the 
beneficiaries named if of age, and if not then to their legal guardians. 
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The decree will be modified, so as to give Mary Priest, the appellant, 
the sum of $500, and in all other respects the decree shall stand con- 
firmed, and a decree to this effect, and directing the payment of the 
minor children’s shares to their lawful guardians, will be entered in 
this court. This is not a case where costs should be allowed against 
the children and none will be. 

The other justices concurred. 


SUPREME COURT OF MICHIGAN. 


Error to Bay. 


MILLER 
vs. 
AMAZON INS. CO.* 


A policy of insurance upon a building, situated upon leased land, provided 
that ‘‘such insurance should be \oid if the interest of the assured be any 
other than the entire, unconditional, free, and unencumbered ownership of 
the property, and is not so expressed in the written portion of the policy.” 
Prior to issuing the policy, an undivided half interest,subject to a mortgage 
to the wife of assured, was vested in an assignee for the benefit of credi- 
tors of a former owner, who, when called upon by assured to get such inter- 
est, told assured that ‘‘it was not worth his while to go on” with the as- 
signment. Assureds wife then told him he could have her interest. No 
papers were executed, and no consideration paid or released. 

Held, that neither the interest of the assignee nor wife had passed, and assured 
was not the absolute owner, and under the clause above quoted the policy 
was void. 

Sueparp & Lyoy, for Plaintiff in Error. 
McDonnett & Many, for Defendant in Error. 


Graves, J. 
July 17, 1878, the insurance company issued a policy to James J- 





* Opinion filed June 29, 1881. From NV. W. Reporter. 
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Miller, the plaintiff's husband, to insure for the term of one year in 
the sum of $650 a two-story frame building situated on leased land 
and standing on blocks and not fixed to the freehold. April 27, 1879, 
the building was destroyed by fire, and on the first of June there- 
after the assured assigned his claim for the loss to his wife the plain- 
tiff. The company refused payment and Mrs. Miller brought this 
action to enforce it. The case was tried by a jury and they found 
for the defendant corporation. 

Among other stipulations in the policy it was provided that it 
should be void, “if the interest of the assured be any other than the 
entire, unconditional, free and unencumbered ownership of the pro- 
perty, and is not so expressed in the written portion of the policy,” 
or “if the premises hereby insured become vacated by the removal 
af the owner or occupant without immediate or written notice to the 
company and consent thereto indorsed.” Nothing was inserted to 
qualify the scope or force of the claim concerning title or to show 
that the interest of the assured was any other than the entire, un- 
conditional,free and unencumbered ownership. At the time of issuing 
the policy the building was occupied, but it became vacant some five 
days prior to the fire, and so remained until it was destroyed and no 
notice was given to the company. 

The defense was based on the foregoing stipulations, and if the 
facts were such as to furnish an answer to the action under either of 
them no discussion of the other will be necessary. The provision 
in regard to title stands first and is perhaps most important, and no 
one can fail to observe that it is much more sweeping and exclusive 
than the generality of such conditions, and the difference is so well 
marked that many decisions which have been made on stipulations of 
the same general nature can have no application. The substantial 
facts respecting the state of the title at the time of insurance are not 
controverted. In April, 1876, the building was owned by James J. 
Miller, the plaintiff's husband and person assured. His nephew, 
James J. Miller, Jr., had been carrying on business in the building 
and had received pecuninary assistance through his uncle from the 
plaintiff. An arrangemens was-then made by which the plaintifi’s 
husband, James J. Miller, Sr., transferred an undivided half of the 
building to his nephew, James J. Miller, Jr., and the latter gave to 
his aunt, the plaintiff, a mortgage on said undivided half to secure 
her the re-payment of the money she had advanced to him, being 
$500. The mortgage also covered other property and by its terms 
$500 were to be paid by the first day of November, 1876, and the re- 
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mainder by the first day of November, 1877. It has not been fore- 
closed. 

August 14, 1876, Miller, Jr., the nephew, made an assignment fer 
the benefit of his creditors to Charles Newman and the undivided 
half of the building which he owned and which stood mortgaged to 
the plaintiff was included. Newman took possession. It hence ap- 
pears that at this period the plantifi’s husband owned one undivided 
half of the property, and that the other undivided half was in New- 
man, the assignee, subject to the encumbrance upon it held by the 
plaintiff. In this state of things the plaintiff's husband applied 
for the insurance and the agent refused to entertain the application, 
and gave as a reason, as the plaintiff's husband testifies, that the 
title “ would have to be rectified ” and that he would not insure 
the property “until I got it straightened out.” The applicant then 
went away to get the title “straightened out” and subsequently 
returned and informed the agent that he had succeeded and the 
policy was issued. The proceedings taken to concentrate and dis- 
encumber the title were explained by Miller on the trial in this 
way: He testified that he ‘called on Newman and “got,” as he 
expressed it, “ Newman’s right ;” that Newman told him that “it 
was not worth his while to go on ;” that he then had a conversa- 
tion with his wife, the plaintiff, in which he said to her that it 
was necessary for him to have her interest in the property to get 
it insured ; and she replied, “ All right ; you can have it;” and 
this is substantially the plaintiff's version of the circumstances re- 
lied on to show that at the time of the insurance her husband was 
vested with the “ entire,unconditional,free and unencumbered owner- 
ship” of the building. There was no writing to attest any trans- 
fer or surrender on the part of Newman or to show a conveyance 
from the plaintiff to her husband. But it was not indispensable 
that there should be. For the purpose of combining in himself 
the entire, free and unencumbered ownership it was necessary that 
the plaintiff's husband should get in the right and titles possessed 
by Newman and the mortgage interest possessed by the plaintiff, 
and these results, although capable of being effected without writ- 
ing, could not be worked out except by transactions containing the 
elements necessary to make them binding, and here occurs a maui- 
fest difficulty. There is a total want of consideration. 

If we understand the plaintiff’s husband as testifying that Ne w- 
man gave up the assigned interest to him, then so far as the recor 1 
discloses there was no consideration to support the arrangement 221 
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it had no force. But if Newman abandoned the property to the 
plaintiff as mortgagee, her interest was not increased and could not 
be except through purchase on foreclosure and no foreclosure has 
been had. The legal title must have continued in the assignee. But 
suppose the meaning was that the property should be applied on the 
mortgage, (a view hardly possible,) it seems not to have been acted 
on. It was not applied. There has been no recognition of any- 
thing of that kind. But whether another interest was or was not 
added to that held by the plaintiff under her mortgage it was neces- 
sary that her husband should be positively vested with whatever in- 
terest she had. His description of the transaction relied upon as 
having legally conferred upon him that interest has been noticed, 
and we observe that it consisted of mere-words. No mention of any 
consideration was made and the transaction had nothing in it to bind 
him as vendor or assignee or her as vendor or assignor. It follows 
that according to the undisputed facts the entire, unconditional, free 
and unencumbered ownership of the building was not in the as- 
sured at the time of the insurance and that the policy was therefore 
not enforceable against the company. ,The other question becomes 
immaterial. 

The result reached below was correct and the judgment should be 
affirmed with costs. 

The other justices concurred. 





1881. } Lycoming Fire Ins. Co. vs. Commonwealth. 


SUPREME COURT OF PENNSYLVANIA. 


LYCOMING FIRE INS. CoO. 
US. 


COMMONWEALTH.* 


The act of March 20, 1877, (P. L. 10,) imposes a tax upon the gross premiums 
received by all insurance companies, incorporated in Pennsylvania, ‘‘ ex- 
cept companies doing business upon the purely mutual plan, without any 
capital stock or accumulated reserve.” The Lycoming Mutual Fire Insur- 
ance Company was originally incorporated as a purely mutual company. 
By a supplement to its charter, it was authorized, in its discretion, to make 
insurance for cash premiums, which should not entitle the insured to mem- 
bership in the company, nor subject them to assessment. 

Held, that the Lycoming Insurance Company, by accepting and acting under 
the supplement, ceased to be a ‘‘ company doing business upon the purely 
mutual plan,” and was therefore liable to the tax imposed by the above 
mentioned act. 


Character and powers of purely mutual insurance companies con- 
sidered by Gorpoy, J. ; 

Appeal from the settlement made by the auditor-general and State 
treasurer against the above-named company for taxes on gross- pre- 
miums from March 20, 1877, to December 31, 1878. 

The case was, by agreement, tried without a jury, before Henvrr- 
son, J., who found, inéer alia, the following material facts: The tax 
in question is claimed under section 6 of the act of March 20, 1877, 
(P. L. 10,) which provides, that it shall be the duty of the officers of 
every insurance company incorporated under any law of the Com- 
monwealth, “except companies doing business upon the purely mu- 
tual plan, without any capital stock or accumulated reserve” * * * 
to report semi-annually to the auditor general, the entire amount of 


* Decision rendered May 20,1881. From Weekly Notes. 
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premiums received by such company, during the preceding six 
months, whether the said premiums were received in money or in the 
form of notes, credits, or any other substitute for money ; and to pay 
into the State treasury a tax of eight-tenths of one per centum above 
the gross amount of said premiums. The company claimed that it 
was within the above quoted exception, and not liable to the tax. 

The said company was incorporated by act of March 20, 1840, (P- 
L. 180,) with all the powers and privileges, and subject to all the re- 
strictions and limitations of the Bradford County Mutual Insurance 
Company. 

This latter company was incorporated by act of April 13, 1838, (P, 
L. 363,) which provided, #n/er alia, that all who insure in the company 
thereby become members thereof. 

By a supplement to the charter of the Lycoming Mutual Insurance 
Company, approved May 1, 1861, (P. L., 632,) it is provided, in/er 
alia : 

“That hereafter it shall be lawful for the Lycoming County Mu- 
tual Insurance Company to make insurances. on property of every 
class or description already included in their act of incorporation, 
according to their discretion, for which cash premiums only shall be 
received, and for any term which may be agreed upon. * * * In- 
surances thus effected shall not entitle the insured to membership 
in said company, not subject them to the payment of assessments.” 

The company accepted and acted upon this supplement, and the 
returns show that they had done a large amount of business on the 
cash plan. From an elaborate investigation and marshalling of fig- 
ures, as shown by the reports of the insurance commissioner and by 
the return of the company to the auditor general, it was claimed that 
the company had an “accumulated reserve,” such reserve being re- 
presented by real estate, bonds and mortgages, cash, etc. It was 
claimed on the other hand (on the authority of Schimpf vs. Lehigh 
Valley Mutual Ins. Co., 5 Norris, 373-376) that the company contin- 
ued to be a purely mutual insurance company, notwithstanding it 
did part of its business on the cash premium plan; that it had no 
“capital stock or accumulated reserve ;” that the apparent accumu- 
lated reserve was merely nominal, and represented a fictitious re- 
sult, produced by a manipulation of the reports by treating the lia- 
bilities of the company as assets, and by treating assessments made 
or to be made on the premium notes as amounts actually received by 
the company, and that instead of having an accumulated reserve,the 
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company was in fact, during the period of time in question, largely 
indebted over and above the amount of such alleged reserve. 
Henverson, J., decided 1, that the company was not conducted on 
the purely mutual plan, and 2, that it had an accumulated fund or re- 
serve ; and therefore found in favor of the Commonwealth, for the 
amount of the tax, with interest, commissions, and penalty. Excep- 
tions to the above finding having been overruled by the ccurt, judg- 
ment was entered in favor of the Commonwealth against the defen- 
dant for $8,141.28. The defendant took this writ, assigning for er- 
ror the overruling of the exceptions and the entry of judgment. 


Jorpan (with whom was Hatt,) fur the Plaintiff in Error. 


In availing itself of the power granted by the supplement to its 
charter, to insure, according to its discretion, for cash premiums as 
well as on premium notes, the company did not cease to be a purely 
mutual compuny and to do its business on the purely mutual plan. 
At one time this was questioned, but the modern authorities are full 
and uniform in support of our position. Schimpf vs. Lekigh Valley 
Mut. Ins. Co., 5 Nor., 373-376: Union Ins. Co. vs. Hoge, 21 How., 
35-62 ; Ohio Mutual Ins. Co. vs. Marietta Woolen Factory, 3 Ohio 
St. Rep. N. S., 348; Mygatt vs. New York Protection Co., 21 N. Y. 
Rep., 52-64, 65. 


Henry W. Parmer, Attorney General (with him Lyman B. Gipert, 
Deputy Attorney General,) fur Defendant in Error. 


It may be that a mutual insurance company may do a mutual busi- 
ness on both the premium note and the cash premium plans, provid- 
ed the insured, in both classes, are members of the company, and 
this is the effect of the remarks by Paxsoy, J., in Schimpf vs. Lehigh 
Valley Mut. Ins. Co., relied on by the other side. But the supple- 
ment to the charter of this company expressly provides that those 
insured on the all cash plan, should not be entitled to membership 
in the company, nor be liable to assessment nor to share in the pro- 
fits. Hence this company does not do business on the purely mu- 
tu 1 plan, and is not within the exception in the act. 


Gorpon, J. 
There is, practically, but one question in this case and that is,does 
the Lycoming Insurance Company, in the language of the sixth see- 
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tion of the act of the 20th day March, 1877, do “business upon the 
purely mutual plan, without any capital stock or accumulated re- 
serve ?” In other words, is its business confined to the insurance of 
its own members and none others ? for it is an essential feature of a 
mutual company that the person assured should, by force of his in- 
surance, become a member of the company. Susquehanna Insur- 
ance Co. vs. Perrine, 7 W. & $., 351. The initial proposition of mu- 
tual insurance is that the membership of the association shall insure 
the property of each other ; on no other principle can a company of 
this kind be constituted. It is organizations of this kind that are 
exempted from the provisions of the act above recited, but in order 
to be brought within the exemption they must confine themselves 
wholly to the mutual plan. 

The very moment they step out of that, the very moment they un- 
dertake to insure those not members of the company, and begin to 
use their capital in general insurance, they pass out of the statutory 
exception and become taxable. 

Nor do we regard it of moment that the capital thus used is in 
the shape of premium notes rather than cash or other assets, and 
though we must construe the act of 1877 as treating such notes 
neither as capital stock nor reserved funds, yet such construction 
must, obviously, be limited to the subject of the proviso, that is, to 
purely mutual insurance companies, and cannot be extended to the 
business of general insurance. 

It is not open to debate, but that a mutual company may receive 
wholly cash premiums without compromising its character for mu- 
tuality, providing always it continues to maintain the essential char- 
acteristics of associations of this kind. Premium notes are given 
for, and used as a fund on which, from time to time, drafts may be 
made to pay the losses of individual members; these notes are its 
“accumulated fund,” its “capital stock,” and there is no possible 
reason why cash might not be substituted for such notes. All this 
has been very clearly shown by Mr. Justice Paxson, in the case of 
Schimpf vs. Insurances Company, 5 Nor., 373, hence, much of the 
argument of, and many of the authorities quoted by,the defendant’s 
counsel go for nothing, as they deal with a question about which 
there is no controversy. 

What we have to do, all we have to do, is to ascertain the charac- 
ter of the Lycoming Fire Insurance Company. Was it a purely 
mutual company? If not, it was not within the statutory exemp- 
tion, and was properly subjected to taxation. But the defendant it- 





1831. } Lycoming Fire Ins. Co. vs. Commonwealth.’ 589 


self has definitely answered this question by the exhibition of a sup- 
plement to its charter, under which it has for a long time been act- 
ing, approved May 1, 1861, by which general powers of insurance 
are conferred upon it, and by which it is expressly provided that 
“insurance thus effected shall not entitle the insured to membership 
in said company, nor subject them to the payment of assessments.” 
This destroys the purely mutual character of the company. It has 
now become a general insurer, as much so as any stock company,and 
it does not make the least difference that the profits thus acquired do 
not pass to the members of the company in the shape of cash divi- 
dends, for they nevertheless do enjoy the profits, if any such are 
realized, in the way of a decreased draft on their premium notes, 
thus lightening the cost of their own insurance. For the benefit of 
the members of the company was this branch of the business estab- 
lished ; they alone were to enjoy the gains flowing from it, and they, 
on the other hand, must bear the drawbacks and losses. 

It is needless for us to dwell on the question raised in the court 
below, as to whether this company had an accumulated reserve, for 
these words, as well as the preceding “without any capital stock ” 
are but further qualifications of the associations it is intended to 
exempt. 

They must be purely mutual insurance companies, and further, 
they must be without capital stock or accumulated reserve. As, 
however, the plaintiff has failed to bring itself within the primary 
qualification, its business not being of a purely mutual character, it 
is useless to make further inquiry as to its reserves or capital stock, 
or to burthen the case with further discussion. 

The judgment is affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


CHRISTINA TREFZ 
US. 
KNICKERBOCKER LIFE INS. CO., or New Yorx.* 


A bill in equity was filed to set aside a judgment at law rendered against the 
company in a suit on a life policy on the ground of fraudulent concealment 
of the fact that the insured was a common drunkard and had died from the 
effect of delirium tremens, which fact the company was unable to obtain 
sufficient evidence of until after the judgment though due diligence had 
been used, 


Held, that the application in such case is ‘of the nature of an application for a 
new trial and may be granted if circumstances justify. 

Held, that the allegations where a demurrer to their sufficiency was interposed 
were sufficient to entitle to an overruling of the demurrer and an answeron 
the merits. 


Messrs. Coutr anp Howe tt, for Defendant. 
Messrs. A. Q. Keassey & Sons, for Complainant. 


Nixon, J. 

The bill is filed in this case by the complainant to set aside a judg- 
ment recovered in this court at the term of September, 1877, on the 
ground that it was obtained by fraud. 

The defendant has put in a general demurrer, which admits all 
the material averments of the bill of complaint. The only question, 
therefore, is, are these sufficient to maintain the suit ? 

The bill alleges that on the 27th of September, 1877, the defend- 
ant recovered a judgment against the complainant for the sum of 
twelve thousand two hundred and one dollars and one cent in an ac- 


tion of assumpsit which was founded upon two policies of insurance 


* Opinion filed July 16, 1881. 
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on the life of her late husband, Christoper Trefz, one for $2,500, and 
the other for $8,500, both issued September 6, 1873, in favor and for 
the benefit of his wife, the defendant ; that the policies on which the 
judgment was obtained had been received in exchange for two prior 
policies—one for $3,000 issued May 25, 1867, and the other for $10,- 
000 issued March 18, 1868, that upon issuing the two later policies it 
was agreed in writing between the defendant and her husband and 
the complainant that the statements in the application for the former 
policies were true and were the basis for the contracts of the policies, 
and that it was expressly provided that the new policies were 
granted on the faith of said statements, and that if any of them were 
untrue the said policies should be void, and that they should be void 
if the death of the insured should be caused by the habitual use of 
intoxicating drinks, and that among the statements that thus formed 
the basis of the new contracts and on the faith of which they were 
made were assertions by the said Christopher that he was sober and 
had never been sick, and had never had spitting of blood or any of 
the other diseases mentioned in the said statements. 

The bill further alleges that the complainant resisted the payment 
of the said policies after the death of the insured, because it had real 
son to suspect that before and at the time of obtaining the first poli- 
cies, the said Trefz was an habitual drunkard and had procured the 
policies by false statements and had continued to be a drunkard af- 
ter the later policies were issued, and that he brought about his 
death by the habitual use of intoxicating drinks ; that in preparing 
for the trial of the case at law it made every effort to obtain proof of 
these facts but without success ; so far as the matter of intoxication 
was concerned, but learned that he had been afflicted with sun-stroke 
which he had concealed in obtaining the later policies, and that on 
the trial the complainant was obliged to abandon the defense of 
death by the habitual use of intoxicating drinks and rely only on 
showing that the contracts were void by reason of the untruth of the 
statement of the insured that he was never sick, in which defense it 
was unsuccessful. 

The bill then states that during the Spring of 1880, complainant 
ascertained on what is believed to be abundant proof, that the said 
Christopher, for a long time prior to 1873, when he obtained the 
new policies, had been a confirmed and habitual drunkard and had 
greatly impaired his health by gross habits of intoxication which ren- 
dered him liable to the sun-stroke, the concealment of which was 
the ground of defense urged in said trial ; that the defendant when 
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the policies were renewed in her favor, well knew the physical situa- 
tion and habits of her husband, and that the policies were obtained 
by the fraudulent concealment thereof ; that the said habits of intox- 
ication continued and increased constantly after the re-issue of the 
said policies and caused the death of the insured during the year 
1876 ; that he was in the constant habit of being drunk day by day, 
and became subject to delirium tremens, which rendered him very 
violent in his family and rapidly undermined his health and speedily 
caused his death ; that the said defendant and the members of his 
household were perfectly aware of his condition, but expecting to ob- 
tain the amount of the policies from the complainant upon his an- 
ticipated death, she took pains to conceal his condition from the pub- 
lic and especially from the agents of the complainant, who, as she 
knew, were making strenuous efforts to obtain proof of the facts 
which were suspected, but not actually known in order that they 
might be proved on the trial ; that the physicians who had attended 
him and who were well aware of his condition and habits, had died 
shortly before the trial, and she knowing that the facts could not be 
reached through them concealed as far as possible his true condition 
from the physicians who attended him towards the close of his life 
and who were called as witnesses in her behalf ; that she herself was 
a witness on the trial and in her testimony studiously concealed the 
fact that he had been suffering with delirium tremens and spitting 
of blood, and that his death was caused by his habits of intoxication, 
and gave an account of his sickness entirely inconsistent with her 
own knowledge of his condition and that she congratulated herself 
upon the successful concealment of these facts when the policies 
were obtained and the payment recovered, and that upon the dis- 
covery of the foregoing facts, the complainants obtained the affiday- 
its of Christina Sitzman, Catherine Engle and Frank Ehehalt, made 
in April, 1880, and annexed to the bill of complaint with the view of 
obtaining a new trial and made application to the court for the same, 
which the court declined to grant in view of the pending writ of er- 
ror. 

The prayer of the bill is that the judgment against the complain- 
ant may be declared to have been obtained by fraud ; that the de- 
fendant may be restrained by injunction from causing any execution 
to be issued thereon or from enforcing the same in any manner 
against the complainant, and that the complainant may have such 
other and further relief as shall be agreeable to equity and good 
conscience. 
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The general ground on which relief is sought in this case is, that 
the two policies of insurance on which the judgment is founded were 
obtained by the fraud of the defendant and her deceased husband ; 
that the fraud was unknown to the complainant at the time of the 
trial although it was suspected, and efforts were made to find evi- 
dence of it, and that it was known and concealed by the defendant 
on the trial so that the verdict was fraudulently obtained in her fa- 
vor. 

There is no question about the jurisdiction of a court of equity to 
grant relief against a judgment at law on the ground of fraud, 
whether the fraud was in the transaction or the instrument on which 
the action arose, or in the trial andthe manner of obtaining the judg- 
ment. The whole subject was carefully considered in the case of the 
Executors of Powers vs. Administrator of Butler, 3 Gr. Ch., 465, 
in which it was held that where facts existed which rendered it in- 
equitable in the plaintiff at law to enforce his judgment, and these 
acts could not avail the defendant, either by reason of the rigid 
rules of law, or by fraud or accident or by reason of their being un- 
known to him in time for that purpose, without any fraud or negli- 
gence on his part, equity would restrain the plaintiff by perpetual in- 
junction from proceeding upon the judgment or would otherwise re- 
lieve against it. Such jurisdiction with the proper limitations upon 
it, was never before tersely or cleariy stated than by Ch. J. Marshall 
in the Marine Insurance vs. Hodgson, 7 Cranch., 336. “ Without at- 
tempting,’ says the learned judge, “to draw any precise line to 
which courts of equity will advance and which they cannot pass in 
restraining parties from availing themselves of judgments obtained at 
law it may safely be said that any fact which clearly proves it to be 
against conscience to execute a judgment, and of which the injured 
party could not have availed himself in a court of law, or of which he 
might have availed himself at law but was prevented by fraud or ac- 
cident unmixed with any fault or negligence in himself or his agents 
will justify an application to a court of chancery.” See also Tomp 
kins vs. Tompkins, 3 Stock., 512; Freeman on Judgments, § 491 ; 
Ins. Co. vs. Field, 2 Story, 59. 

The learned counsel for the defendant, while admitting on the ar- 
gument the general jurisdiction, insisted that there was nothing in 
the structure of the bill in the present case which authorized the 
court to treat the suit as an application for a new trial on account 
of newly discovered evidence. 

The specific prayer undoubtedly is that the judgment be set aside 
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on the ground that it was obtained by fraud. But there is also a 
prayer for an injunction and for general relief, and under these it 
has been the practice in equity, unless the case disclosed some de- 
fense peculiar to courts of equity and which would be unavailable at 
law, to decline to go further than to set aside the judgment and 
leave the parties to a new trial in the original form. This is espe- 
cially so when the prayer of the bill is for an injunction, bills of which 
sort, says Judge Story, are usually called Bills for a New Trial. Sto. 
Eq. J., § 887. 

Regarding the case as in effect an application for a new trial, do 
the allegations of the bill authorize the court to interfere with the 
judgment ? 

As the alleged newly discovered evidence is a legal and not an 
equitable defense, the only questions are, whether it is sufficient if 
true to prove fraud and injustice in the judgment, and whether the 
complainant has shown due diligence in the effort to procure the tes- 
timony for the trial? 

(1.) The complainant states in the bill of complaint that more than 
two years after the judgment, to wit, in the Spring of 1880, it as- 
certained on what is believed to be abundant proof that the assured 
Trefz, for a long time prior to 1873, when he obtained the new poli- 
cies of insurance, had been a confirmed and habitual drunkard and 
had greatly impaired his health by gross habits of intoxication which 
rendered him liable to the sun-stroke, the concealment of which was 
the ground of defense urged on the trial ; that the defendant, Christ- 
ina Trefz when the policies were renewed in her favor well knew 
the physical situation and habits of her husband, and that the re- 
newal was obtained by the fraudulent concealment thereof from the 
complainant ; that the said habits of intoxication continued and in- 
creased constantly after the policies were issued, and caused the 
death of the insured during the year 1876 ; that he was in the con- 
stant habit of being drunk day by day, and became subject to deli- 
rium tremens which rendered him very violent in his family, rapidly 
undermined his health and speedily caused his death ; that the de- 
fendant was perfectly aware of his condition, but expecting to obtain 
the amount of the policies upon his anticipated death, she took 
pains to conceal his condition from the public and especially from 
the agents of the complainants, who, as she knew, were making 
strenuous efforts to obtain proof of the facts, which were suspected, 
but not actually known, in order that they might be proved upon 
the trial ; that the physicians who had attended him and who were 
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well aware of his condition and habits had died shortly before the 
trial, and she knowing that the facts could not be reached through 
them, concealed as far as possible his true condition from the physi- 
cians who attended him towards the close of his life ; that as soon 
as these facts were discovered the {complainant obtained the several 
affidavits of Christina Sitzman, Catharine Engle and Frank Ehehalt, 
tending to establish the foregoing material allegations of fraud, 
which were first used in the court on an application for a new trial, 
and are now annexed to the bill of complaint and form a part thereof. 

Whilst the demurrer of the defendant does not admit the truth 
of the mere pro forma charge of fraud in obtaining the judgment at 
law made in the complainant’s bill, it does admit the truth of every 
fact stated, which goes to establish the fraud, and if the foregoing 
statements must be accepted as true, they are quite sufficient to jus- 
tify the court in enjoining all further proceedings upon the judg- 
ment until at least some further investigation into their truth can 
take place. 

(2.) There is more difficulty about the question of the use of due 
diligence. I wish that the bill had been more specific in this regard. 
It iterates and reiterates its use, but I should have been better sat- 
isfied if it had told us more definitely what was done and in what 
particular directions this large activity expanded itself. 

However, as most of the important facts are alleged to be within 
the personal knowledge of the defendant, and the charge is that she 
has carefully concealed them from the complainant, I think the lat- 
ter is entitled to a discovery. 

The demurrer is therefore overruled, and the defendant is allowed 
forty days in which to put in her answer. 





Report of Decisions. 


SUPREME COURT OF MISSOCRLI 


Ocrosrr Term, 1880. 


Appeal fiom Jackson Circuit Court. 


BALIS.* 


Section 32 of the insurance law (Wag. Stat., p. 774,) confers upon the courts, 
in proceedings instituted against an insurance company under that law by 
the Superintendent of the Insurance Department, power to appoint agents 
or receivers to take possession of the property of the company and to make 
such orders and decrees as may be needful to suspend, restrain or prohibit 
the further continuance of the business of the company, or for the dissolu- 
tion of the company and the winding up of its affairs. 


Held, that the general power of making all needful orders for winding up the 
affairs of the company thus conferred included the power to make an order 
authorizing and directing a receiver appointed in such a proceeding to bring 
suit in his own name for the assets of the company ; and that a suit so 
brought under such an order could be maintained. 


The board of directors of an insurance company knowing that their company 
had just been reported by an official examiner to the Superintendent of the 
Insurance Department as being in an unsound condition, and that that of- 
ficer would probably institute Tests proceedings to have thecompany wound 
up, passed a resolution to the effect that all stockholders who would pay 
five per cent on their stock (on which ninety per cent was unpaid ) and 
would surrender their stock certificates to the company, should have the 
privilege of retiring from the company, and withdrawing their stock notes. 
If all the stockholders had acted on this resolution, the company would 
have had the means of paying about one half of its ascertained liabilities, 
and no more, with no provision for its outstanding policies. 

Held, that the resolution was a fraud in law, if not in fact, upon the creditors 
of the company, and was no protection as against them, to those stockhold- 
ers who had availed themselves of its provisions. 

The board of directors of a corporation have no power to diminish the capital 
stock of the corporation unless authorized by a vote of the stockholders. 


An attempt on the part of a portion of the stockholders of a corporation to 


* Syllabus by the State reporter. 
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withdraw from the corporation before all its debts are paid, by cancelling 
their stock, will be none the less void because enough remain to meet the 
claims of creditors. , 


Joun B. Harz, H. M. Potrarp and F. M. Brack for appel'ants. 


1. The board had power to pass and carry out the resolution of 
February 17, 1871. Dorr vs. Stockdale, 19 Iowa, 269 ; Hyde vs. 
Lynde, 4 N. Y., (4 Comst.) 387 ; Slee vs. Bloom, 19 Johns., 456 ; 5. ¢., 
5 Jobns., ch. 266 ; Cooper vs. Frederick, 9 Ala., 741 ; Taylor vs. Miami 
Export Co., 6 Ohio, 177, 218 ; City Bank vs. Bruce, 17 N. Y.,507 ; Far 
mers, etc., Bank vs. Trans‘er Co., 18 Vt., 131; Miller vs. Great Re- 
public Ins. Co., 50 Mo., 55. 

2. The surrender made by the stockholders being binding on the 
company, is binding on the receiver. Hyde vs. Lynde, 4 N. Y., 387, 
391. 

3. Suit by the receiver is not authorized by law. High on Receiv- 
ers, § 388 ; Atty. Gen. vs. Utica Ins. Co., 2 John, chap. 371. Receiv- 
ers appointed by statutory authority possess such pgwers as are 
given by the statute, and none other. Hannah vs. Moberly Bank, 67 
Mo., 678 ; Runyon vs. Farmers, etc., Bank, 4 N. J. Eq., 480. Our 
statute confers no such authority. 1 Wag. Stat.. 774, §32 ; Curtis 
vs. Leavitt, 15 N. Y., 42; 2 Wag Stat., 1048, sees. 52, 53 ; 1 Id., 187, 
secs. 30, 31, 32 ; Id., 606, secs. 20, 21. The general scope and obje:t 
of the insurance law is to ascertain whether or not the company is.on 
a sound basis, and if not to stop it from doing business, and to pro- 
tect the property in the meanwhile. The rights of creditors and oth- 
ers are left to the general course of tne law. In this case no order 
of dissolution has ever been made, and no final hearing had, and if 
such an order were made, the directors would become trustees to sue 
and be sued, and to do all needful acts to wind up the affairs of the 
company. 1 Wag. Stat., 293, sec. 21. 


J. Brumpack and T. A. Gut for re:pondenis. 


1. It is very clear that under section 32 the court may enjoin the 
further continuance of the business of unsound companies, appoint a 
receiver, dissolve the corporation, and wind up their affairs. The 
section, it is true, in terms provides, that the court “may appoint a 
receiver to take possession of the property of said company,” but 
that special language refers to what miy be done, before the court 
on final hearing of the petition decides to wind up the affairs of tke 
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company. Winding up the affairs of the company is very compre- 
hensive language, and certainly includes the conversion into money 
by sale of the property in possession of the company, and the collec- 
tion of what may be owing to it, and with funds thus obtained dis- 
charging its liabilities on policies, or otherwise, and ascertaining and 
determining such liabilities for that purpose. To this end it is cer- 
tainly proper for the court to use a receiver, as was done by the Cir- 
cuit Court in this instance. 

2. The formal surrender by defendants of their certificates of stock 
and transfer of their shares, as provided by the resolutions of Febru- 
ary 17, 1871, were acts utterly void, and ineffective in law to release 
them from liability as stockholders. Bedford R. R. Co. vs. Bowser, 
48 Pa. St., 29 ; Mann vs. Pentz, 3 Sandf., chap. 257, 270 ; Osgood vs. 
Laytin, 42 N. Y., (3 Keyes,) 521 ; Story Eq. Plead., sec. 69; State 
Savings Association vs. Kellogg, 52 Mo., 591 ; Com. Bank vs. Cham- 
bers, 8 Smedes & M., 48 ; Porter vs. Williams, 9 N. Y., (5 Seld.,) 149. 

3. This stock subscription was a trust fund, held by the company, 
first for thespayment of its debts, and the stockholders have no rights 
till these creditors are satisfied. Angell & Ames on Corp., secs. 599 
to 604 ; Wood vs. Drummer, 3 Mason, 308, 311, 312 ; Nathan vs. 
Whitlock, 9 Paige, 152 ; Upton vs. Tribilcock, 91 U. S., 45; Sawyer 
vs. Hoag, 17 Wall., 610. 


Norton, J. 

The Superintendent of the Insurance Department, on the 24th day 
March, 1871, instituted a suit in the Circuit Court of Jackson 
County against the Kansas City Fire and Marine Insurance Company, 
the purpose of which was, among others, to enjoin it for carrying on 
its business as an insurance company, and to wind up its affairs. On 
the 9th day of August, 1871, a decree was rendered in said cause en- 
joining and restraining said company from conducting business, and 
with a view to winding up its affairs. L.C. Slavens was appointed 
receiver, and was directed to take possession of all the assets and 
property of every nature and description, including moneys and all 
books, records and papers belonging to said company. On the 10th 
day of May, 1872, said Slavens tendered his resignation as receiver to 
said court, which was accepted, and on said day said court, by its or- 
der and decree, and in furtherance of its purpose of winding up the 
affairs of said company, appointed Turner A. Gill, the plaintiff in the 
present suit, receiver, and devolved upon him the performance of all 
duties required of the former receiver, Slavens. 
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By the further order of said court made in June, 1873, the said re- 
ceiver, Gill, was required and directed to join in an action prosecuted 
in his own name all parties liable in any way for and on account of 
subscriptions to the capital stock of said insurance company, now un- 
paid and for balances unpaid on stock or subscriptions therefor. In 
obedience to the order, plaintiff Gill, as such receiver, instituted the 
present suit in his own name against all the defendants as stock- 
holders of said company for the purpose of recovering forty per cent 
of the par value of each share of the capital stock of said company. 
The trial of the cause resulted in a judgment for the plaintiff, from 
which the defendants prosecute their appeal to this court. The prin- 
cipal grounds of error relied upon by defendants as touching the 
merits of the case are, first, that the plaintiff, as receiver, could not in- 
stitute or maintain a suit in his own name, and second, that if he 
could do so, they were in no way liable as stockholders, each of the 
defendants claiming exemption from liability as such by reason of 
their having surrendered their stock to said company, whereby they 
insist they ceased to become stockholders thereof. 

It will be observed that the receiver in this case derives his power 
and right to sue from an order of the Jackson County Circuit Court ; 
and the question presented, whether or not he can maintain this suit 
in his own name, is dependent upon a construction of section 32, 
page 772, Wagner’s Statutes. The above section is found in a law en- 
titled “Insurance,” which, among other things, provides for the crea- 
tion of an insurance department, which shall be charged with the 
execution of all laws in relation to insurance and insurance compa- 
nies in this Stite, and also provides fo: t'19 appoin‘ment of a Sup2r- 
intendent of the Insurance Department as the chief officer thereof. 
Section 32 of this law makes it the duty of the Superintendent, when; 
upon an examination of the affairs of any insurance company, it shall 
appear that such company is insolvent, or that its condition is such as 
to render its further proceedings hazardous to the public, to file, in 
the office of the Circuit Court of this county in which it has its princi- 
pal office or place of business, a petition setting forth the condition 
of the company, and praying for a writ of injunction to restrain said 
company, in whole or in part, from further proceedings in its busi- 
ness. At any time after such a petition is filed, the court in which it 
is pending is charged with the duty of appointing agents or receivers 
to take possession of the property of said company, and upon final 
hearing, with the further duty of making such orders and decrees as 
may be needful to suspend, restrain and prohibit the further continu- 
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ance of the business of said company, or any part thereof, or for the 
dissolution of the company and the winding up of its affairs. 

By virtue of this section, when the Superintendent of the Insurance 
Department files his petition, the court or judge may, upon inspec- 
tion of the petition, before answer filed or any hearing had upon the 
merits, appoint a receiver to take charge of the property of the de- 
linquent company ; and if no other power than this had been con- 
ferred upon the court, the position taken by appellants that the re- 
ceiver could not prosecute a suit in his own name, for the recovery of 
a debt due the company, would be maintainable. But the section 
goes further and authorizes the court on a final hearing to make such 
orders and decrees as may be needful “in winding up the affairs of 
such company.” It is difficult to perceive how the court could per- 
form the duty enjoined upon it of winding up the affairs of the com- 
pany, if it could not employ agencies to enforce the collection of the 
debts owing to said company. The settlement or winding up the af- 
fairs of a delinquent corporation can only be accomplished by the ap- 
plication of its assets to the payment of its debts, and the distribu- 
tion to the stockholders of what may remain after the debts are paid. 
Ordinarily, before the assets, whey they consist in property and debts 
due the company, can be thus applied, it is necessary to convert the 
property into cash and to collect the debts, and until this is done, its 
affairs cannot be settled, and the duty enjoined upon the court of 
winding up its affairs would remain unperformed. 

The duty of settling up the affairs of the company, being thus de- 
volved upon the court, no reason is perceived why it might not (with- 
out any statutory provision) resort to such methods as would enable 
. it to perform the duty. But we think that section 32, supra, sets*this 
question at rest by expressly authorizing the court to make all orders 
and decrees needful for winding up its affairs. The statute invests 
the court in which the proceeding is pending, with the power to de- 
termine the necessity of the orders and decrees it may make in re- 
spect to the end to be attained ; and if, in order to the attainment of 
the end, it appears to the court that a necessity exists for the collec- 
tion of the debts due the company, and if acting upon the necessity, 
it does order and direct a receiver, its own officer, to institute suits 
in his own name for that purpose, we would not be authorized to re- 
view his action in that respect, unless the power thus exercised was a 
gross and palpable abuse of it and in no aspect of the case calculated 
to accomplish the winding up of the affairs of the company. The 
question is not as to the power of the receiver to sue in his own name, 
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but as to the ;ower of the court charged with the duty of winding 
up of the affairs of the corporation to make such orders as in its 
judgments are necessary to enable it to perform the duty enjoined. 
This question the statute settles by expressly giving such power to 
the court, and to deny that it possessed it would be to nulify the 
statute. The making of an order in terms dissolving the corporation 
is not a condition precedent to the exercise of the power given to 
wind up its affairs, since the defendant corporation in this suit insti- 
tuted by the Superintendent of the Insurance Department for the pur- 
pose of dissolving it and winding up its affairs, withdrew its answer 
to the petition and suffered judgment to go by default. 

Defendants base their claim of exemption from liabilities as stock- 
holders on a certain resolution passed by the board of directors on 
the 17th day of February, 1871, to the effect that all stockholders 
who would pay five per cent on their respective shares of stock and 
surrender their stock certificates to the company, should have the 
privilege of retiring from the company and withdrawing their stock 
notes. Defendants claim that they complied strictly with the above 
resolution, and by reason of such compliance they are released from 
liability as stockholders. It is, on the other hand, insisted that the 
passage of said resolution by the directors was ultra vires, and for 
that reason void, and that it was also fraudulent as to creditors and 
stockholders. 

A solution of this question can only be reached byreference to the 
facts found by the referee to whom the case was referred. It ap- 
pears from his report that the capital stock of the company was 
$400,000, of which $255,250 had been subscribed, and on which only 
ten per cent had been paid, and the remainder secured by the stock 
notes of the respective shareholders ; that after the resolution of Feb- 
ruary 17, 1871, the stockholders, among whom the defendants are 
embraced, surrendered to the company certificates of stock amount- 
‘ing to $167,200, after paying five per cent thereon, and received there- 
for from the company their stock notes, given to secure the payment 
of stock respectively subscribed for by them to the amount of $150,- 
400. The only stock remaining after this surrender, amounted to 
$88,000, on which there was owing not to exceed $81,000, only $47,- 
760 of which the receiver finds was collectable. At the time the res- 
olution was adopted, according to the report of the finance commit- 
tee of said company, the company had lost $48,250, and the liabilities 
of the company other than the capital stock amounted to $32,121.27, 
including a reinsurance fund estimated at $10,000, which estimate 
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the referee finds to be $5,621.37 less than it ought to have been. In 
the report of this committee no account was taken of $350,000 of out- 
standing policies and liabilities. The referee further finds that on 
the 7th day of February, 1871, the Superintendent of the Insurance 
Department entered, through an expert, upon an examination of the 
condition of said company, who, on the 14th day of February, three 
days before the passage of the resolution under;which defendant claim 
exemption, reported to the Superintendent that the condition of the 
company was such as to render its further proceeding in business haz- 
ardous to the public and those holding its policies. The referee finds 
further, that at the time of the passage and adoption of said resolu- 
tions the affairs of said company were in a bad, unsafe, unsound 
condition, and in such a state that suid stockholders of said company 
were liable to lose heavily ; and said directors also, then, each and 
all, well knew of the before mentioned examination of the affairs of 
the company, caused to be made by the Superintendent of the Insur- 
anch Department, and that said Superintendent would probably file 
a petition praying for an injunction to restrain said company in 
whole from further proceeding with its business, to wind up its af- 
fairs ; and they also knew that said company had failed to make the 
reports to the Insurance Department required by law, and to com- 
ply with the law governing it and its business in many respects ; that 
said resolutions were never ratified or adopted by the stockholders 
of said company. The referee further finds that at the time of the 
passage of the resolution, excluding the stock notes held by the com- 
pany, the remaining assets amounted only to $2,000. 

In the light of the above facts we cannot see how the action of the 
board of directors in the passage of the resolution of February, 1871, 
can be upheld. Casting out of view liabilities which might come 
against the company in consequence of the $350,000 of outstanding 
policies, and taking the estimate of its liabilities to be $32,121.27, as 
reported by finance committee, if all the stockholders had complied 
with the terms of the resolution by paying five per cent of their stock 
notes and surrendering their stock, and receiving in return therefor 
their stock notes, constituting all the assets of the company except 
$2,000 and the five per cent thus paid in. on $255,250, amounting to 
$12,762.50, the spectacle would be presented of a company with lia- 
bilities amounting to $32,121.27, with no one responsible for the pay- 
ment of the balance of $17,358.77, which would be remaining after 
the application of the $12,672.50 and $2,000 of the assets to the pay- 
ment of such liabilities. A resolution which embraces within its scope 
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such a result can neither be maintained on principle nor authority. 
It is no answer to this to say that but two thirds of the stockholders 
availed themselves of the avenue of escape from liability provided in 
the resolution. Its validity is to be tested by the fact that under its 
terms all the stockholders might have escaped liability, taking with 
them all the assets of the company, amounting to $230,780, except 
$2,000, and putting in the treasury in lieu thereof $12,760.50 in 
money, with which to pay liabilities amounting to $32,121, for the 
payment of which all the stockholders would have been ratably 
bound previous to such withdrawal. If such withdrawal of all would 
have operated as fraud in law, if not in fact, on the creditors, so the 
withdrawal of a part would likewise pro tanto have the same effect. 

The resolution in question never having been ratified or sanctioned 
by the stockholders, is also assailable on the ground that the direc- 
tors had no power to pass it, inasmuch as by its operation the capital 
stock was diminished from $255,250 to $88,000. The directors had 
only the general powers of managing the affairs of the company in 
the prosecution of its business, and its business was to make con- 
tracts of “insurance against loss or damage by fire, on land and wa- 
ter, on any description of property or merchandise.” Such powers do 
not authorize the directors either to increase or diminish the capital 
stock, or to change the fundamental organization of the company. 
The case of Railway Co. vs. Allerton, 18 Wall, 233, fully sustains the 
above proposition, where it is held that changes in the extent of con- 
stituency or membership of a corporation involving the amount of its 
capital stock, are necessarily fundamental in their character, and can- 
not on general principles be made without the express or implied con- 
sent of the members. A change as respects the constituency or cap- 
ital and membership of a body corporate, being fundamental and 
next in importance to the purposes and objects of the corporation, 
without the consent of the stockholders, “would be to make them 
members of an association in which they never consented to become 
such. It would change the relative influence, control and profit of 
each member. If the directors alone could do it, they could always 
perpetuate their power. Their agency does not extend to such an 
act unless so expressed in the charter.” 

The case of Upton vs. Tribilcock, 91 U. S., 45, is equally emphatic 
in condemnation of the right of directors to limit the liability of 
stockholders as to unpaid stock, and pronounces such a transaction 
void. Justice Hunt, speaking for the court, uses the following lan- 
guage: “The capital stock of a moneyed corporation is a fund for 
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the payment of its debts. It is a trust fund of which the direc- 
tors are trustees. Itis a trust to be managed for the benefit of its 
shareholders during its life, and for the benefit of its creditors in the 
event of its dissolution. This duty is a sacred one, and cannot be 
disregarded. Its violation will not he undertaken by any just-minded 
man, and will not be permitted by the courts. The ideathat the cap- 
ital of a corporation is a football to be thrown in the market for pur- 
poses of speculation, that its value may be elevated or depressed to 
advance the interests of its managers, is a modern and wicked in- 
vention. Equally unsound is the opinion that the obligation of a sub- 
scriber to pay his subscription may be released or surrendered to 
him by the trustees of the company. This has often been attempted 
but never successfully. The capital paid in and promised to be paid 
in is a fund which the trustees cannot squander or give away. They 
are bound to call in what is unpaid and carefully husband it when 
received.” Section 201, Thompson on Stockholders, is an authority 
to the effect that the American courts have steadily annulled all ar- 
rangements between corporations and their stockholders whereby 
the latter sought to be released for their liability to creditors. The 
same author, in the following section, refers to the case of Dorr vs. 
Stockdale, 19 Iowa, 269, to which counsel of defendants have cited 
us as sustaining the resolution of the 17th of February, 1871, as the 
only American case showing a departure from the rule laid down by 
him. 

It is, however, urged by counsel that notwithstanding the retire- 
ment from the company under the resolution of the directors, with 
$150,000 of its assets, that the unpaid stock notes of other stockhold- 
ers who did not retire, were sufficient to pay all creditors, and that 
no wrong was done by virtue thereof to creditors, and that they 
could not, therefore, complain. In the case of Bedford R. R. Co. vs. 
Bowser, 48 P. St., 29, a similar question to the one here was consid- 
ered. In that case 266 subscribers to the stock of a railroad compa- 
ny claimed to be released by virtue of an order of the board of direc- 
tors authorizing the cancellation of their stock, and the court in- 
structed the jury that if the company had sufficient assets to pay its 
debts, such order was valid, and the cancellation of the stock under 
it released the defendants. The court held that this instruction was 
erroneous, and remarked, in passing upon it, that the directors of 
the company then in office were its agents, with limited power, the 
extent of which the defendant was bound to know. Their duties 
were to conduct the affairs to the furtherance of the ends for which 
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the company was created. They had noright to give any of its funds 
or to deprive it of any of its means, to accomplish the fuil purpose 
for which it was chartered. The creditors were not the only persons 
who had interest at stake. The stockhelders who had paid their sub- 
scription or bought their stock * * were at least equally 
interested. Soin the case of Spackman vs. Evans, L. R., 3 H. L. 
Cas. 186, where a kindred question came before the court, Lord 
Cranworth remarked that a stockholder might well object to reliev- 
ing other stockholders and say “I became a stockholder, relying on 
the names of those who were engaged with mein the partnership. I 
delegated the management to certain directors, with defined powers 
and duties. It was part of the stipulation of the deed of partnership 
that none of my fellow shareholders should quit the partnership ex- 
cept by substituting in his place some other person approved by the 
directors. This was, I thought, sufficient security for me ; that in 
the event of my being called on by a creditor, who, having recovered 
judgment against the company, should proceed to enforce payment 
against me ; I had solvent partners, from whom I might obtain con- 
tribution, and now I find that, without authority, you, the directors, 
have taken on yourselves to enable several of my partners to with- 
draw from the partnership, a proceeding which I never authorized.” 
It follows, we think, from the above authority, that the resolution of 
the board of directors of February 17, 1871, whether it be consid- 
ered with reference to its bearing on the creditors of the company or 
its stockholders, or on both, cannot afford the protection which the 
defendants claim under it. 

The other question presented by the counsel we have not consid- 
ered, not deeming them material to a proper disposition of the case. 
Judgment affirmed, in which all concur. 





Report of Decisions. 


SUPREME COURT OF VERMONT. 


January Term, 1881. 


MICHAEL CARRIGAN 
vs. 


LYCOMING FIRE INS. CO. 


The illegal sale of liquors where such sale is but a subordinate part of the le- 
gitimate business of a druggist, does not vitiate the policy on his stock in- 
cluding such liquors. A contract directly insuring liquors intended for il- 
legal sale would be void, but if the contract is collateral and independent, 
though in some measure connected with acts done in violation of law, it is 
not void. 

The policy prohibited the keeping of benzine, but insured ‘‘ such merchandise 
as is usually kept in a country store,” and ‘drugs and medicines.” There 
was also evidence that the general agent told insured that benzine was 
covered. 

Held, that the policy was not avoided by keeping benzine, though it provided 
that the agent had no power to waive the contract. The reference was to 
local agents and not to the general agent who represented the company. 

Held, that the entire, unconditional and sole ownership was in the insured, he 
having a perfect legal title, and was not affected by incumbrances which 
were not disclosed. 


Held, that an agreement to reconvey the title upon payment of certain indebt- 
edness did not affect such ownership. 


Judgment reversed. 


Statement of the Case. 


This was an action of special assumpsit upon an insurance policy, 
dated April 21, 1875, issued by defendant company to D. F. Mullin 
& Brother, countersigned by M. J. Francisco, general agent of said 
company, and assigned to the plaintiff with the consent of defend- 
ant, October 7, 1878. Date of fire April 21, 1879. The further 
facts sufficiently appear in the briefs and opinion. 
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Revineton & Bourtter, fur Plainsiffs. 


The entire contract is good. Hoff vs. Aitna Ins. Co., 32 N. Y., 405 ; 
White vs. Hud. Riv. Ins. Co., 15 N. Y., Pr. 288 ; U.S. Dig., Vol. 7, p. 
638, sec. 72, and cases there quoted. 

This particular contract was not made directly for any illegal pur- 
pose. Whether it was so made is a question of fact for the jury. 
Bellows vs Russell, 20 N. H., 427. 

Mere moral terpitude is not enough to avoid a contract. There 
must be fraud or illegality growing from it. Moore vs. Remington, 
34 Barb., N. Y., 427. 

In the case before us the illegal sale of liquor was not an essence 
or element of the contract—nor did it grow out of it. 

If the original contract in this case was void as to D. F. Mullin & 
Bro., the new contract between Carrigan an1 the insurance company 
is good and will be enforced, although it may have grown out of the 
illegal transaction and Carrigan may have had a knowledge of it. 
Armstrong vs. Toler, 11 Wheaton, 272 ; U.S. Dig. Vol. ITI, 1st series, 
p. 475, sec. 1475 ; Smith vs. Barstow, 2 Dougl., (Mich.) 155. 

When the contract is illegal merely as against public poli y, it will 
not prejudice the rights of an innocent third party. Quirk vs. Thom- 
as, 6 Mich., 76; U.S. Dig., Vol. III, 1st series, p. 476, sec. 1478. 

Carrigan as assignee comes in with the title of an innocent person. 
Char. Ins. Co. vs. Neve, 2 McMull., (S. C.) 237; U. S. Dig., Vol. II. 
Ist series, p. 475, sec. 1476-sec. 1477. 

The cases in the 97 Mass., of Kelly vs. the Worcester Ins. Co., and 
Kelly vs. Home and Croton Ins. Co’s, and in the 127 Mass. of John- 
son and Lawrence vs. Ins. Companies, do not apply in this case. For 
in Kelly vs. Worcester, the contract itself said no “ unlawful ” business 
must be carried on ; and in Kelly vs. Home and Croton Ins. Co’s, 
the contract was entire—not divisible—and the “direct purpose of 
the contract was to effect, advance or encourage acts in violation of 
law.” The insurance was solely upon a stock of liquors admittedly 
kept in violation of law. And in the 127 Mass., in Johnson et al. vs. 
Ins. Co., and Lawrence vs. Ins. Co., the decision is on the ground 
that the direct and immediate purpose of the contract of insurance is 
to protect and encourage an unlawful traffic,and nothing else—billiard 
playing and billiard tables were the chief objects of the place—the 
contract also was not divisible. 

If part of this contract is illegal because of including “wines and 
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liquors,” the whole is not vitiated, for it is capable of separation. Chit. 
on Cont., pp. 693, 695. 

“ Where the direct purpose of the contract is to effect, advance, or 
encourage acts in violation of law, itis void. But if the contract 
sought to be enforced is collateral and independent, though in some 
measure connected with the acts done in violation of the law, the 
contract is not void. Board vs. Merr. Ins. Co., 8 Cush., 583 ; Arm- 
strong vs. Toler, 11 Wheaton, 271 ; and a large number of Vt. cases, 
Quirk vs. Thomas, 6 Mich., 67. 

It appears from uncontroverted evidence, that defendant agreed 
that keeping “Benzine” was included in the policy. Hence plain- 
tifi’s right was in no wise damaged on this point, as has been main- 
tained by a large majority of cases. U.S. Dig., Vol. 5, 1874, p. 439, 
secs. 56, 57 ; 1872, Reaper City Ins. Co. vs. Jones, 62 Ill, 458 ; U.S. 
Dig. Vol. 7, Ist Ser., p. 725, sec. 1744 and cases quoted ; Sansums 
Dig., p. 1215, sec. 2; Pho. Ins. Co. vs. Taylor, 5 Minn., 492. 

The words “as used in a country store,” included “ Benzinc.” 
Holey vs. Dorch. Ins. Co., 12 Gray, 545, p. 80 ; Am. Law Times Re- 
ports, N. Series, Vol. 1, 1874; De Lancey vs. Ins. Co. 52 N. H. 

In this case the insurers are estopped from claiming policy is viti- 
ated from using benzine. Sansums Dig. p. 458, secs. 12, 13, 14, 15, 
and cases there quoted ; Idem, p. 462, sec. 26. 

If the agent of the company knew benzine was kept by the insurer, 
forfeiture waived. Sansums Dig. p. 567, sec. 47, cases quoted ; San- 
sums Dig. p. 471, sec. 60, cases quoted. 

The assignment to Carrigan and acceptance of same by the Ins. 
Co., constitutes a new promise and contract. Foster vs. Eqi. Ins. Co. 
2 Gray, Mass., 216 ; Peo. Mar. Ins. Co., 34 IIL, 46 ; Hodges vs. East- 
man, 12 Vt., 358 ; Dem. vs. Hart Ins. Co., 4 Allen (N. B.) 341 ; San- 
sum Dig., p. 362, secs. 3, 4, p. 362, sec. 6 ; Pratt vs. N. Y. Ins. Co., 64 
Barb., 589. (See U. S. Dig., Vol. 4, 1873, p. 383, sec. 48) ; U.S. Dig., 
Vol. 7, F. S. p. 666, see. 521. 

As appears from the evidence and exceptions Carrigan had a clear 
title—purchased at Sheriff's sale. He did not take under a condition 
—he was not owner by permission of the Mullins. His title was su- 
preme. His agreement was that the Mullins could again have this 
property at price stated. Tit. vs. Vt. Mu. T. Ins. Co., 51 Vt. 4-546 ; 
Hol. vs. Am. Co., 1 Curtis, c. ¢., 193 ; Sansums Dig. 102, secs. 9, 11 ; 
Sansums Dig. 103, sec. 17 ; Sansums Dig. 107, sec. 39 ; Sansums Dig. 
1379, sec. 9; Sansums Dig. 1374, sec. 3 ; Sansums Dig. 1387, sec. 16 ; 
Sansums Dig. 674, sec. 5; Sansums Dig. 675, sec. 5 ; Sansums Dig. 
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40, sec. 10 ; U. S. Dig., Vol. 4, 1873, p. 383, sec. 47 ; Rice vs. Tower, 
1 Gray, 426 ; 1 N. Y., 290 ; 3rd Denio, 254; U.S. Dig., Ist s. Vol. 7. 
p- 660, sec. 434, p. 661, secs. 343, 445 ; U. S. Dig., p. 662, sec. 664. p. 
662, sec. 482. 


Prout & Watker for Defendants. 


The policy as written imports that D. F. Mullin & Brothers had a 
full title to the property insured at the time it was issued. It does 
not imply that any other person had an interest in the property ; or 
that the interest of such person was insured. 

Now the contract of insurance provides that “if the interest of the 
insured in the property, whether as owner, trustee, factor, agent, 
mortgagee, lessee, or otherwise, be not truly stated,” then the policy 
shall be void. A correct representation of the title is therefore ma- 
terial, and 1s made so by the contract of insurance itself. The factis, 
as the case shows, that the interest of James Mullin in the goods in- 
sured had been sold conditionally to the plaintiff before the policy 
was written. 

An assignee of the policy takes it subject to all the conditions ex- 
pressed in the contract of insurance. If it is void as to the assignor 
it is void as to the assignee ; and a void policy cannot be confirmed 
by assignment. Wood on Ins., sec. 132, p. 265. 

There was also a misrepresentation as to the title of the asignee, 
and at the time the policy was assigned to him. He did not have the 
absolute or full title, nor had Mullin Brothers parted with all interest 
in the property ; James Mullin by virtue of his conditional sale hada 
property in the goods and a right to redeem. 

The Sheriff’s sale did not cut off that interest for two reasons : 

1. Because an execution was not issued in season to charge the 
property. This discharged all liens acquired by the attachment ; in 
fact an execution never was issued. 

2. And because the sale was not unconditional, but was had upon 
the understanding that the Mullins should have the store and goods 
upon the payment of the plaintiff's debt of about $1,800. 

The policy cannot be enforced for another reason: Benzine was 
kept on sale as a part of the stock of goods in question. It is made 
a condition of insurance by the terms of the policy that the assured 
shall not keep the article. If they do, “without written permission 
in this policy,” “ the policy shall be void.” That is the language of 
the contract. , 
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The contract of insurance is in writing and the case is affected by 
the rule that a written agreement cannot be contradicted or altered 
by parol. If the agent of the company misrepresented the extent of 
his authority or powers that does not bind the company, although it 
possibly might leave the agent personally liable for any loss sustained 
in consequence of his misrepresentation. Cobb vs. Ins. Co of North 
America, 4 Cent. L. J., 359 ; Shipman vs. Oswego & O. Ins. Co, N. 
Y. Ct. of App., 21 Alb. L, J., 153 ; Pindar vs. Continental Ins. Co., 38 
N. Y., 364 ; Macomber vs. Howard Fire Ins. Co., 7 Gray, 257 ; Mead 
vs. Northwestern Ins. Co., 7 N. Y., 530. 

The contract cannot be enforced because it was illegal. Spalding 
vs. Preston, 21 Vt., 9; Kelley vs. Home Ins. Co., 97 Mass., 288 ; John- 
son vs. Union M. & F. Ins. Co., 127 Mass., 555 ; Lawrence vs. Na- 
tional Fire Ins. Co., Ib., 557 ; Richardson vs. Marine Ins. Co., 6 Mass., 
111 ; 3 Kent. Com., 262 ; Boardman vs. Merrick Ins. Co., 8 Cush., 
583 ; Clark vs. Protection Ins. Co., 1 Story, 109 ; Parkin vs. Dick, 11 
East., 503 ; Streit vs. Sanborn, 47 Vt., 702 ; Terrett vs. Bartlett, 21 
Vt., 189 ; Woodman vs. Hinman, 11 Yt., 592. 


Tart, J. 

The court directed a verdict for the defendants. The motion for 
such a verdict embraced four clauses. 

1. The defense claimed, that the contract and the claim under it, 
embraced liquors kept for sale contrary to law, and the fixtures used 
in such illegal traffic, which was carried on by the plaintiff, and that 
by reason of such illegality the policy was null and void. We think 
that a contract, directly insuring liquors intended for illegal sale, in 
violation of the law of this State, is invalid. Such contracts are made 
in order to afford the assured protection in his illegal acts. Snaw, 
Ch. J. says: ‘ Where the direct purpose of a contract is to effect, 
advance or encourage acts in violation of law, it is void. But if the 
contract sought to be enforced is collateral and independent, though 
in some measure connected with the acts done in violation of law the 
contract is not void.” Boardman vs. The Merrimack M. Fire Ins. 
Co.. 8 Cush., 583. 

This principle has been applied to contracts of insurance against 
fire, by the courts of Massachusetts in several recent cases. In Kelly 
vs. Home Ins. Co., 97 Mass., 288, the policy was solely upon liquors 
and the casks containing them, and in Johnson et al vs. Union M. & 
F. Ins. Co., and Lawrence vs. National Fire Ins. Co., 127 Mass., 555, 
upon billiard and drinking saloons, unlicensed, kept in violation of 
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law. At the time the policies in these cases were issued, it must have 
been apparent to the insurers, that the object of the contract was il- 
legal, unless the insured were duly licensed, and the cases do not 
show that any information upon that subject was sought for, and the 
assured would have had no cause for complaint, in case of loss, if the 
defendants insisted upon the illegal nature of their business as a de- 
fense. The same subject has been under consideration in Michigan 
and the Supreme Court of that State, in a case almost identical with 
this, held that the policy was valid. Stating that to make the case 
analogous to those involving marine policies on unlawful voyages and 
lottery insurances, which have been uniformly held null, would re- 
quire the policy to be in express terms insuring the party selling li- 
quor, against loss by fire or forfeiture. In speaking of such marine 
and lottery policies, Camprset, J, says: “These cases are not at all 
parallel because they rest upon the fact, that in each instance it is 
made a necessary condition of the policy that the illegal act shall be 
done. The ship being insured for a certain voyage, that voyage is 
the only one upon which the insurance would apply, and the under- 
writer thus becomes directly a party to an illegal act. So insuring a 
lottery ticket requires the lottery to be drawn in order to attach the 
insurance to the risk. But this insurance attaches only to property, 
and the risks insured against are not the consequences of illegal acts, 
but of accidents. Our statute does not in any way destroy or affect 
the right of property in spirituous liquors, or prevent title being 
transmitted, but renders sales unprofitable by preventing the vendor 
from availing himself of the ordinary advantages of a sale, and also 
affixes certain penalties. If the owner sees fit to retain his property 
without selling it, or to transmit it into another State or country, he 
can do so. By insuring his property the insurance company have no 
concern with the use he may make of it, and as it is susceptible of 
lawful uses, no one can be held to contract concerning it in an illegal 
manner, unless the contract itself is for a directly illegal purpose. 
Collateral contracts, in which no illegal design enters, are not affected 
by an illegal transaction with which they may be remotely connected. 
It is difficult to perceive how public policy can be violated by an in- 
surance of any kind of property recognized by law to exist.” Niaga- 
ra Fire Ins. Co. vs. DeGraff, 12 Mich., 124. 

If the purpose of the contract in question had been to protect the 
assured in the sale of intoxicating liquors, it would have been null, 
but the greater part of the property insured consisted of goods, insur- 
ance upon which was subject to no objection, the contract was legal 
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upon its face, nothing appearing to show that the wines and liquors 
were intended for illegal sale, and it is a fact not needing proof, that 
in compounding medicines, liquors, especially wines and alcohol, are 
of daily use, and for that purpose their possession and use by drug- 
gists legitimate. The assured was a dealer in drugs and medicines, 
and in that respect legitimately and presumably using liquors ; there 
was evidence tending to show that he illegally sold them, including 
those not used in compounding medicines, and the fact may have 
been that the latter trade was the larger, and his main one. If such 
illegal traffic was the business of the assured, and his legal traffic, 
and transaction with other property, a mere cover, ostensibly carried 
on for the purpose of enabling him to secrete and disguise his iniqui- 
ty, the purpose of the contract would be to protect him in his illegal 
ventures, and it would therefore be void ; but if he carried on busi- 
ness using alcoholic liquors legitimately in his drug trade, and occa- 
sionally sold them in violation of law, we think that if no illegal de- 
sign entered into the making of the contract in its inception, that it 
would be so far collateral to the illegal acts that it would be incon- 
sistent and in accordance with no well adjudged case to hold it null. 

In Boardman vs. Merrimack M. Fire Ins. Co. supra, the policy was 
upon a building insured as a “shoe manufactory,” but it was during 
the life of the policy, used in the drawing of a lottery; now 
a policy insuring a building for the latter purpose would be 
null and void, but the court by Ssaw, Ch. J., held that its 
subsequent use for that purpose by the consent of the assured, did 
not affect their contract with the insurance company, and the plain- 
tiff recovered. The distinction is between the cases where the con- 
tract is void in its inception entered into for the purpose of protect- 
ing a prohibited traffic, and those cases where the contract is colla- 
teral and into which no illegal design enters although by the subse- 
quent acts of the assured, it becomes remotely connected with illegal 
transactions. We think, therefore, that the case should have been 
submitted to the jury in accordance with the views here in indicated, 
for the purpose of determining the nature and design of the contract 
and whether liquors were unlawfully sold or not. 

2. The property insured by one item of the policy was a “stock in 
trade consisting principally of groceries, provisions, drugs and med- 
icines, fancy goods, and such other merchandise as is usually kept in 
a country store, including wines and liquors.” This description is 
in what is called the written portion of the policy. It is provided in 
the printed portion that if the assured should keep benzine without 
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written permission in the policy, then the policy should be void. 
Did the keeping of benzine, which is conceded, have that effect? 
The evidence had a tendency to show that at the time the policy 
was issued the general agent of the defendant told the assured that 
benzine was covered by the policy, and there are two items of prop- 
erty insured under either of which such might have been the fact, 
viz ; “such other merchandise as is usually kept in a country store,” 
and “ drugs and medicines.” If benzine is a drug or is usually kept 
in a country store, then there was written permission in the policy 
and it was insured by it, and in that event we do not think any fur- 
ther written permission was necessary to enable the assured to keep 
it without rendering the policy null. If it was included in the terms 
used in the policy, then there was written permission to keep the ar- 
ticle as fully as though the policy had read “on benzine.” Niagara 
Fire Ins. Co. vs. DeGraff, supra, in which case it was left to the jury 
to say as a question of fact whether the term groceries included 
wines and liquors. Where the written and printed portions of a 
policy are inconsistent, the written portion prevails, as it expresses 
the special agreement and declared intention of the parties at the 
time of the contract, and the printed parts should be construed in a 
qualified sense so as to confine them as is said “ to the declared pur- 
pose and intention of the parties as expressed in the written 
clauses.” This principle is too well settled to need the citation of 
authorities. Webster cefines a drug as including any mineral sub- 
stance used in chemical operations, and the court cannot say that as 
matter of law, benzine is not included in that term. This question 
as well as the one, whether benzine is an article usually kept in a 
country store were proper questions for the jury and should have 
been submitted to them if there was any evidence legitimately in 
the case upon either question. There was evidence that at the time 
the policy was granted the defendant’s agent made statements that 
benzine was included in the policy, and we think this competent ev- 
idence, legitimately tending to show that fact ; it was the construc- 
tion that the company itself put upon the terms used in the policy, 
and it would be rank injustice for them now to escape a just liability 
upon any such pretext. If a company insures goods, using in the 
description of them general terms, and tells the insured that the de- 
scription includes benzine, they should be estopped in case of loss 
from claiming that benzine is prohibited, not permitted upon the 
premises, that he cannot recover its value, and that its being there 
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renders his insurance upon other property void, an apt illustration of 
the old ad&ge of adding insult to injury. 

In case benzine was covered by the policy the question raised by 
the defendant’s counsel as to the power of the agent to waive any of 
the conditions of the policy does not arise, as the article itself was 
insured, and it did not require to render the policy valid a waiver of 
the condition, which, being printed, is controlled by the written por- 
tion of the policy. 

Bat in case the jury should find that benzine was not included in 
the property insured, the question arises as to the effect of a waiver 
by Mr. Francisco, should the jury find one shown. The policy con- 
tains a condition that no agent is empowered to waive any of its 
conditions without special authority in writing from the company. 
And the defendant insists that to permit it without such authority in 
writing is to violate the well settled doctrine that written agree- 
ments cannot be altered in that manner. We are not inclined to de- 
part from the doctrine that no parol stipulation contemporaneous 
with the contract can be shown to vary, add to or contradict it, a 
court of law must act on the agreement as made by the parties ; but 
it is a doctrine no less well settled that a contract not under seal, 
can be changed by a subsequent parol undertaking, and in many in- 
stances the companies will be estopped from setting up claims in ac- 
cordance with the contract as originally made by having permitted 
the assured to act in the honest belief that the terms of the contract 
had been legally altered. The evidence of Francisco’s statement 
that the assured might keep benzine, as showing that it was a part 
of the contract would be clearly inadmissible, but as showing that 
the defendant had knowledge that it was kept by the assnred, it was 
certainly competent, and if knowing this, they subsequently treated 
the policy as in force and levied assessments upon it as the papers in 
the case show they did, until they had received in premiums quite a 
proportionate share of the face of the policy, we think it violates no 
rule of law to hold that the contract was changed by the subsequent 
acts of the parties. 

For another reason we think this clause in the contract is not ap- 
plicable to any state of facts which the testimony has any tendency 
to establish ; the person who has no power to waive any condition of 
the contract unless specially authorized in writing is an agent. There 
is as substantial a difference between agents transacting a local busi- 
ness, and who have certain limited powers, and general agents who 
have a supervision over the business of the company for large terri- 
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tories and who are supposed to possess great experience and capac- 
ity, and have an inspection of the business transacted by local agents 
as there is between the president and secretary. We think the 
clause in question refers to local and not general agents, and that in 
the absence of proof to the contrary the latter are presumed to pos- 
sess authority to transact all business relating to insurance and the 
business of the company generally. The policy shows that Fran- 
cisco executed it as general agent; he was general agent for the 
State, and we think it was not necessary to give validity to his acts in 
this respect that he should be authorized in writing. As to the au- 
thority of general agents see May on Insurance, 145. This author- 
ity has been very much enlarged within the past few years, and in 
this respect is about co-extensive with that of the company itself. 

3. The policy was dated and originally issued on the 21st day of 
April, 1875, to Dennis F. Mullin and James Mullin ; there is a pro- 
vision in it that “if the interest of the assured in the property be 
any other than the entire, unconditional and sole ownership of the 
property for the use and benefit of the assured,*¥ * * * it must 
be so represented to the company and so expressed in the written 
part, * * * * * otherwise the policy shall be void.” At the 
time the policy was issued the plaintiff held a lien upon an undivided 
half of the property to secure a debt due him from James Mullin. 
This fact was not represented to the company, and the defendant 
claims that the policy was therefore void. This, in our opinion, de- 
pends upon the construction given to the words, entire, uncondi- 
tional and sole ownership. This latter word means the right to 
own, legal or just claim or title, or proprietorship. If one holds the 
legal title to property, he is the owner, and he is no more so by add- 
ing the adjectives entire, unconditional and sole, he is as much the 
owner in one case as in the other. The fact that an encumbrance ex- 
ists upon the property is not inconsisistent with the fact that the as- 
sured is the owner or holds the legal title. In the connection in 
which the word interest is used, we think it is synonymous with title, 
the right to the property, the ownership of it, and it is settled by 
numerous cases that it is unnecessary to mention encumbrances and 
liens in answer to inquiries as to title or ownership. The Manhat- 
tan Ins. Co. vs. Baker, 7 Heiskell, (Tenn.,) 503, and this view is con- 
firmed by the fact that in the application for such contracts the in- 
quiry as to the title is almost invariably followed by another as to 
the encumbrances upon the property, the plain inference being that 
information as to the latter inquiry is not expected in answer to the 
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first. The question raised by the brief for the defendant is not the 
one made by the motion for the verdict, and not having been made 
below, will not be considered here. We think, therefore, that the 
policy was valid at its date, and this renders it unnecessary to pass 
upon the question of the effect of an assignment of a void policy. 

4. In October, 1878, the plaintiff became the owner of the in- 
sured property, and the policy was transferred to him by consent of 
the defendant, but the defendant claims that the ownership of the 
plaintiff was not properly represented to the defendant ; that it was 
not the entire, unconditional and sole ownership for his use and ben- 
efit which the policy required. If it was not, then the policy was 
void. We think that admitting all the testimony in the case, has 
any tendency to show as to the right of the Mullins to any recon- 
veyance of the property to them, that the facts thus proved would 
not divest the plaintiff of his legal title and ownership of the goods 
and his complete control of them in every respect ; until they had 
complied with the conditions entitling them to a reconveyance they 
would have no more interest in the goods than a stranger. The 
property in the goods was in the plaintiff and properly insured in his 
name. The case is nearly similar to Boutelle vs. Westchester Fire 
Ins. Co., 51 Vt., 4, and should be governed by the same principle. 

Judgment reversed and case remanded. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The distinction here drawn by the court between inquiries regarding title 
and regarding incumbrances, is a very important one, and is sustained’ by 
the uniform current of recent decisions. Questions relating to title are 
widely different from those relating to incumbrance. ‘lhe former concerns 
the character or quality of the interest, its nature, whether that of unquali- 
fied owner, or a qualified ownership or a mere lien. It is addressed rather 
to the legal rights and relations of the insured with respect to the property. 

Questions concerning incumbrance on the other hand relate to the quant- 
ity or extent of that interest, to the measure of its money value, One may 
be sole and unconditional owner, and possess the legal rights of an owner 
while his insurable interest is very small, or he may be interested to the full 
extent of the value as mortgagee or otherwise, yet having no further legal 
rights than those which flow from his interest as holder of the incumbrance. 
The distinction is well illustrated in the case of real estate and personal 
property. According to the accepted doctrine in the majority of States,the 
title in the case of the former remains in the mortgagor, who may dispose 
of the same in any way not injurious to the rights of the mortgagee. In 
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the case of the latter, however, in several of the States the mortgagee is 
regarded as the qualified owner, and in order that the incumbrance shall be 
valid as to third parties he must be in actual possession of the property. 
It is obvious, therefore, that the two classes of questions are in a measure the 
complements of each other, and information regarding both are essential to 
the knowledge of the insurer as to the full relations which the insured sus- 
tains towards the property. He is the sole owner if none others share the 
title with him. His ownership is unconditional if that title is complete and 
not liable to be defeated or put in question. 

The principles here enunciated have received repeated confirmation in re- 
cent decisions touching incumbrance and ownership ; as is shown by the 
following citations from the last volume (Vol. IX.) of the Ins. Law Jour- 
nal : First, as regards title. In the case of Kronk vs. Birmingham Ins. Co., 
9 Ins. Law Journal, 26, the insurance was on personal property by the ven- 
dor, who retained possession, but had executed a bill of sale to the ven- 
dee. .This was declared by the court to be a mere transfer by way of se- 
curity. The fact was emphasized that according to the law of Pennsylvan- 
ia the general property of the goods and their possession was retained, and 
this was sufficient to constitute an entire, sole, and unconditional owner- 
ship. 

In Richmond ys. Niagara F. Ins. Co., 9 Ins. Law Journal, 117, the Su- 
preme Court of New York held, that warehouse receipts given for wheat 
divested the warehouse men of the entire, unconditional and sole ownership 
as it operated to divest them of the legal title, and the ruling was not dis- 
turbed, though the decision was reversed by the Court of Appeals on the 
ground of waiver. 

In Dolliver vs. St. Joseph F. & M. Ins. Co., 9 Ins. Law Journal, 289, the 
Supreme Court of Massachusetts declared that the mortgagor in possession 
is, in Massachusetts, the owner of the fee and where his estate is in fee sim- 
ple without qualifications, it is an entire and unconditional ownership, and 
where there is no joint tenancy he is the sole owner. A lease for years 
does not affect the title. So in Wooddy vs. Old Dominion Ins. Co., 9 Ins 
Law Journal, 276, the Supreme Court of Virginia declared that an absolute 
interest not less than a perfect title referred to the quantity of the interest 
simply as measured by its duration. Incumbrances would not affect such a 
title in fee simple.? 

On the other hand, in Wineland vs. Security ™ns. Co., 9 Ins. Law Jour- 
nal, 22, the insured was in possession under a mere verbal gift from a re- 
lative with a promise to make a deed. This was declared not to be an ab- 
solute and unconditional title, and forfeited the insurance, though he had 
paid the taxes, and had procured the deed after the loss. With this case 
may be contrasted that of Watertown F. Ins, Co. vs. Simmons, where the 
property had been bought for the insured in the name of another, the lat 
ter holding as the court declared, but a dry legal trust or title while the 
real ownership was in the insured. The latter was under these circum- 
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stances justified in claiming that his title to the property was absolute. In 
Byers vs. Farmers’ Ins. Co., 9 Ins. Law Journal, 743, the execution of a 
mortgage was declared not to be a change in the title. 

But, questions as to incumbrance demand that incumbrances shall be 
truly stated. Thus in Schumitch vs. American Ins. Co., 9 Ins. Law Jour- 
nal, 56, the Supreme Court of Wisconsin held, that a failure to disclose ad- 
ditional incumbrance where the answer was ‘‘ Mortgage of $1,200,” forfeit- 
ed the policy. So in Germania F. Ins. Co. vs. McKee, 9 Ins. Law Journal, 
350, it was declared that a statement that the property was unincumbered, 
if false vitiated the insurance. 

These illustrations drawn from a single volume of the Journal could be 
multiplied almost without number by other citations showing that a mere 
incumbrance does not ordinarily affect the legal title of the insured as 1- 
gards the nature of his ownership. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Lancaster County. 


COMMONWEALTH MUTUAL FIRE INS. CO. 
US. 


FRANK HUNTZINGER, ror use.* 


The distinction between a representation and a warranty is well defined ; for 
an injury resulting from the former the remedy is an action on the case for 
the deceit; for an injury by a breach of warranty the action is on the contract. 

Mere mutual knowledge by the assured and the agent of the insurer of the 
falsity of a fact warranted is inadequate to induce a reformation of the 
policy so as to make it conform to the truth. 

Knowledge by the underwriter, or by him and the assured, of the breach of a 
warranty, at the time it is made, does not relieve the assured from the con- 
sequences of the breach, and is no basis for reforming the policy, though 
equity will reform it in case of a mutual mistake of facts. 

Warranties in insurance policies differ from those in relation to the sale of per- 
sonal chattels. 


Knowledge that the answer was untrue might relieve against a false or imper- 


* Decision rendered June 20, 1881. From the Lancaster Bar. 
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fect representation, but not against a warranty. That which is a warranty 
in a policy of insurance by its terms cannot be shown by parol evidence to 
have been inserted by mistake. 


A contract based upon guaranties of facts which do not exist cannot be en- 
forced by the party making the guarantee. 

If an agent of an insurance company, intending to write an answer to his 
question as made by the applicant, write something else, and the paper is 
signed, both believing the answer correctly written, there isa mutual mis- 
take and the policy may be reformed. Where the answer is written as 
made, there is no mutual mistake, and no relief for him who warranted it, 
unless the agent deceived him into the making. 


H. M. Norra & J. D. Corrrett, for Plaintiff in Error. 
J. P.S. Gos & A. J. Kavrrman, (with whom was A. J. Eserty,) 
fir Defendant in Error. 


TRUNEEY, J. 

The application and policy evidence the contract between the par- 
ties, and it is stipulated that “this application shall form a part of 
this policy of insurance, and all the statements herein shall constitute 
warranties on the part of the insured.” One of the statements is 
that the amount insured on the property, is $1,500 in Penna. Mutual 
of Columbia. In fact the amount of insurance was $2,000. To avoid 
the consequences of a breach of his warranty, Huntzinger called 
James W. Ziebach who testified that he was agent for the “company, 
defendant, and also for the Pennsylvania Mutual of Columbia ; that 
the defendant did not furnish him blank policies to write and issue ; 
that he received the application, sent it to the company, and if it ac- 
cepted the risk, the policy was forwarded to him and he delivered it to 
the insured. When he took this application he read the question : 
“What amount is there insured on the property, in what company 
and in whose name ?” Huntzinger said “he had $1,500 or $2,000 in- 
surance in the Pennsylvania Mutual, he didn’t know which. He 
though it was $1,500 ; I said we ought to know for sure. He said 
my policy is at the house. He didn’t have it in the store and he was 
not sure about it. He was under the impression it was $1,500 and 
put it down $1,500. I said we would put it down $1,500 because I 
thought it was that. And he signed the application.” 

It is clear beyond question that the plaintiff intended to make the 
statement as written when he signed the paper and knew just what 
he was doing. There was no mistake or fraud by the agent in writ- 
ing one thing when the answer was another. The oral and written 
testimony entirely accord. Each kind shows that Huntzinger stated 
the amount of insurance was $1,500, and that the true aumount was 
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$2,000. The plaintiff must have known that the policy was not 
issued by the agent, but by the company, after its acceptance of the 
risk. There is not the slightest evidence that he was induced to sign 
the application by the agents’ deceit. If honest, neither remembered 
the amount of insurance, but the policy was in the applicant’s house. 
If a fraud was perpetrated, it was participated in by both agent and 
insured, for they agreed upon the same thing. However, under the 
charge of the court, it may be taken as settled by the verdict, that 
the plaintiff committed no fraud, but on the contrary acted in good 
faith when he warranted a statement which he did not know to be 
true and could have ascertained it was false by looking at his policy. 
The court charged that if Huntzinger and Zeibach had forgotton 
“the exact amount insured prior in the Pennsylvania Mutual Com- 
pany, then the mistake was mutual—both dealt under a mutual 
mistake in respect to that matter of fact—it will not vitiate in itself 
this policy in the absence of fraud; and the defendant has no de- 
fense in this suit, but the proof of fraud.” If this ruling be cor- 
rect, nothing can be of less value than the warranty of a representa- 
tion ; the representation would be just as good without-its warranty. 

The distinction between a representation and a warranty is too 
broad and well defined to require remark. For an injury arising 
from a false representation, the remedy is in case for the deceit, bad 
faith lying at its foundation ; for an injury by a breach of warranty, 
the action is upon the contract, and it is immaterial whether the de- 
fendant did or did not believe the fact he warranted. Precisely the 
same principles apply in making a defense on the ground of the 
plaintiff's false representation, or breach of warranty, as would in 
sustaining an action on such grounds. Here no question was raised 
as to false representation by Huntzinger which involved fraud or 
bad faith on his part. The testimony adduced by himself plainly 
revealed his broken warranty, and the chief question was as to the 
effect of that upon his claim under the policy. It is not material 
whether the agent knew of the breach. “Mere mutual knowledge 
by the assured and the agents of the insured of the falsity of a fact 
warranted, is entirely inadequate to induce a reformation of the 
- policy so as to make it conform with the truth. It is rather evidence 
of guilty collusion between the agents and the assured, from which 
the latter can derive no advantage.” Knowledge by the underwri- 
ter, or by him and the assured, of the breach of a warranty, at the 
time it is made, does not relieve the assured from the consequences 
of the breach, and is no basis for reforming the policy, thou gh equity 
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will reform it, in the case of mutual mistake of facts. It is not true 
that the rule which prevails in sales of personal property, namely, 
that a warranty does not embrace defects known to the purchaser, is 
also extended to warranties contained in policies of insurance. The 
purpose in requiring a warranty is to dispense with inquiry and cast 
upon the assured the obligation that the facts shall be as represented. 
A representation and a warranty are essentially different things and 
call for the application of different rules oflaw. Knowledge that the 
answer was untrue might relieve against a false or imperfect repre- 
sentation ; State Mutual Fire Insurance Co. vs. Arthur, 6 Casey, 315. 
This doctrine, enunciated in that case, has not since been doubted in 
Pennsylvania. 

In Cooper vs. Farmers’ Mutual Ins. Co., 14 Wright 299, it was held 
that that which is a warrant; in a policy of insurance by its terms, 
cannot be shown by parol evidence to have been inserted by mistake. 
This certainly is sound, if understood with reference to such mis- 
takes of the assured as where he makes a false statement believing it 
to be true, without having been deceived and mislead by the other 
party. No principle of law will enable a party, who guarantees a 
fact upon which a contract for insurance is based, which fact is after- 
wards found not to exist, to enforce the contract He agrees to 
answer for the truth of the fact, and cannot escape on the ground of 
his mistake as to its existence. But if by a fraud or mistake of the 
other party, or of the agent of the other party while acting within 
his authority, he be induced to sign a statement which he did not 
make and did not intend to make, such statement is not only void as 
to himself, but he shall not lose the benefit of a contract for which 
he paid the stipulated consideration, and held without knowledge of 
the mistake or fraud. If an agent for an insurance company, intend- 
ing to write an answer to his question as made by the applicant, write 
something else, and the paper is signed, both believing the answer 
correctly written, there is a mutual mistake and the policy may be 
reformed. Where the answer is written as wade, there is no mutual 
mistake, and no relief for him who warranted it, unless the agent 
deceived him into the making of it. 

The case of Smith vs. Farmers’ and Mechanics’ Mutual Fire Ins. 
Co., 8 Nor., 287, and Eileuberger vs. Protective Mutual Fire Ins. Co., 
Id., 464, are not at all in conflict with prior decisions as to the effect 
of a warranty actually made ; they relate to the admissibility of evi- 
dence to show fraud or mistake by an agent of the company of which 
the assured had no knowledge till after his loss, and his right to re- 
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cover upon his policy, notwithstanding such fraud or mistake. Of 
like purport is the decision in Insurance Co. vs. Wilkinson, 11 Amer. 
L. Register, 485, where it is said in the opinion, that the insured did 
not intend to make the representation when he signed the paper, 
did not know he was doing so, and had refused to make any repre- 
sentation on the subject ; it was held that the answer written by the 
agent was his, not the applicant’s and his principal, the company, 
was bound by it. 

We are of opinion that the plaintiff's fifth point should have been 
refused, and the defendant’s point affirmed. If the jury believed the 
evidence of Ziebach, the plaintiff was not entitled to recover. The 
facts assumed in the defendant’s point were shown by written evi- 
dence, and were not disputed. 

The conditions of insurance provide that notice of additional in- 
surance, or of any change in existing insurance, shall be given to 
the company by the insured in writing, and shall be acknowledged 
in writing by the secretary ; and no other notice shall be binding or 
have any force against the company. In absence of evidence of 
waiver of the notice required in this stipulation, we do not think 
“the jury would be justified in inferring that knowledge of the agent 
will bind the principal of notice of subsequent insurance or surren- 
der of previous insurance.” The parties agreed that written notice 
should be given, and in like manner acknowledged by the secretary ; 
mere knowledge of an agent is not equivalent of that. 

Judgment reversed. 





Farrow vs. Cochran et al. 


SUPREME JUDICIAL COURT OF MAINE. 


WILLIAM FARROW 
vs. 
ERASMUS H. COCHRAN er au.* 


Plaintiff obtained a policy on his life, which not being payable to his wife in 
conformity to his application was made conformable by an indorsement by 
the agent. Subsequently he failed to pay a premium by which it became 
forfeited, except as to the paid-up proviso, and without offering to return 
it, brought suit against the agent to recover the premiums already paid on 
the ground that the indorsement was without sufficient authority, and the 
policy was worthless. 


Held, that under the Maine statute the agent was authorized to make a valid 
indorsement. 

Held, that the plaintiff having received precisely what he bargained for, the 
evidence tending to show that the company did not dispute the validity of 
the policy, but only the effect of the indorsement, and he having kept pos- 
session without offering to return the instrument, no recovery can be had. 


The opinion states the case. 
D. N. Mortianp, for the Plaintiff. 
T. P. Pierce, for the Defendants. 


Barrows, J. 

In 1865, plaintiff made application to and through defendants, 
then and still agents for the New England Mutual Life Ins. Co., for a 
policy from said company on his own life in the sum of $2,000, pay- 
able at his decease to his wife and children. 

His application was accepted, and the policy sent ; but in one par- 
ticular it was not conformable to the application or his wishes. It 
was not made payable to his wife and children, but to his personal 








* Opinion rendered June 28, 1881. 
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representatives. He objected to this and one of the defendant firm, 
to obviate his objection, added the clause “payable to Marcia Olivia 
Farrow, his wife and his children.” Upon the policy as thus changed 
he paid to the defendants as agents of the insurance company, the 
annual premiums as they fell due until sometime in 1877, to an 
amount exceeding $500, and then for some cause ceased to pay them. 
In 1878, having failed after some negotiation to induce the insur- 
ance company to issue in exchange for this policy another payable to 
his wife for a satisfactory amount, he, without offering to return the 
policy brought this action against the defendants to recover the 
amount of the premiums he had paid with interest, alleging in one 
count a contract on their part to cause him to be insured in said in- 
surance company by a policy conformable to his application of the 
description above stated, and a fraudulent breach of their contract 
by issuing to him a worthless and void policy, and adding a count 
for money had and received. He bases his claim upon the idea that 
the alteration made by the agent avoided the policy, or at all events 
that the policy was not what he contracted for. 

But he overlooks the provision in R. §., Chap. 49, § 64, which or- 
dains that “such agents (of foreign insurance companies) and the 
agents of all domestic companies shall be regarded as in the place 
of the company in all respects regarding any insurance effected 
by them.” 

If it could be maintained against the sweeping mandate of this 
statute that the policy, after the insurance agent had made it con- 
form to the application which the company had accepted, was still 
not binding on the company so far as its effect was changed unless 
ratified by them, the plaintiff would still be as far from showing him- 
self entitled to recover in this action as ever. Whatever there is of 
legal testimony touching the point indicates that there was a ratifica- 
tion. The defendant who made the correction in the policy testifies, 
“T have no doubt that I notified the company of the correction made 
to make the policy conform to the application,” and to the further 
fact that the company then, and subsequently received all the pay- 
ments of premium, which would be sufficient proof of ratification if 
ratification were necessary. Plaintiff's testimony respecting his in- 
terviews with the president of the company, and the president's let- 
ters to him were objected to as incompetent ; and in this suit to re- 
cover of the agents in their individual capacity they are plainly mere 
hearsay and inadmissible. 

Had they been competent they tend only to show that the presi- 
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dent of the insurance company did not consider it bound by the pol- 
icy as corrected, to pay to plaintifi’s wife and children, but only to 
his administrator—not that he regarded the alteration made by their 
own agent as affecting the validity of the policy. And here still an- 
other matter presents itself which would be fatal to the plaintiff's 
case, even supposing all that he claims to be proved by legal testi- 
mony with the legal effect which he claims for it. Were it proved 
that the policy was not what he stipulated for, still the plaintiff can- 
not be permitted to rescind the contract and recover back what he 
has paid on it either from principal or agent without proving either 
that he has offered to restore what he got or that it is worthless. 
Cutler vs. Gilbreth,53 Maine, 176. He has done neither. He him- 
self testifies that he has never proposed to surrender his policy, and 
admits that the company offered him in exchange for it after he had 
stopped paying his annual premiums a paid-up policy for $525, a 
sum nearly equal to the total amount of the cash payments he has 
made, exclusive of interest. There seems to be two insuperable ob- 
stacles to the plaintiff’s recovery. First, he has got, so far as this re- 
port shows, precisely what he bargained for. Second, he keeps 
what he has got while seeking to recover the consideration paid 
for it. 

Judgment for defendants. 

Appteton, C. J., Virain, Perers, Lipsey, and Symonps, J J., con- 
curred. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


Error to Wayne. 


MUTUAL BENEFIT ASSOCIATION, 
/ 


vs. 
HOYT.* 


A contract by a benefit society to pay money upon the death of one of its mem- 
bers to one who it is clearly apparent has no interest in the life insured, is 
coatrary to public policy, and will-not be enforced. 


Contey & Luckine, for Plaintiff in Error. 
Arxtnson & Arxinson, for Defendant in Error. 


Marsron, C. J. 

The plaintiff in error is organized under chapter 94 of the Com- 
piled Laws. The act authorizes any number of persons not less than 
five to organize as a corporation, for the purpose of securing “ to the 
family or heirs of any member upon his death” a certain sum of 
money, to be paid out of the corporate funds or by an assessment 
upon the members in the class to which the deceased belonged. The 
principal facts in this case, are that Isaiah Phair, on the twenty-se- 
cond day of November, 1879, made a written application, upon one 
of the blank forms of the association, for a $5,000 certificate, to be 
made payable to Enos Hoyt. In this application Phair was asked to 
state “relation of the beneficiary (Hoyt) to the applicant” and the 
answer given thereto was “no relation,” The proper medical report 
was made, money premium paid, and a certificate issued on the twenty- 


* Filed July 1, 1881. From N. W. Reporter. 
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fifth day of November, a copy of which is given ‘in note herewith.* 
Phair died March 4, 1880, and at the time of his death there were 
but 1,185 members of the association in the class in which he was 
insured. The association declined to pay upon several grounds, the 
most important, and the only one we shall consider, being that Hoyt 
was not a member of Phair’s family or one of his heirs. As showing 
the relations existing between Phair and Hoyt, the testimony of the 
latter is given in full herewith.+ 


*In consideration of the application for this certificate, which is hereby re- 
ferred to and made part of this contract and of each of the statements made 
therein, and in further consideration of the first payment, (four dollars, ) re- 
ceipted whereof is hereby acknowledged, and of the further payment of ve 
semi-annual dues of one dollar, on or before the first days of July and January 
of each year, and upon the notice of any assessment and the prompt payment 
of the same (said assessment never to exceed one dollar and ten cents) during 
the continuance of this contract, does promise to pay to Enos Hoyt, friend of 
Isaiah Phair, of Jackson, in the State of Michigan, his executors, administra- 
tors or assigns, the sum of $5,000 within ten days after due notice and proof of 
the death of Isaiah Phair; provided, there be 5,000 members of the associa- 
tion in good standing. In case the number of members of the association shall 
be less, then a sum of as many dollars as there shall be members at the death 
of Isaiah Phair. If the above-named dues or assessments are not paid as pro- 
vided for in the articles of incorporation and by-laws of the association, then 
this certificate shall be inoperative and void. In witness whereof, the Mutual 
Benefit Association has caused this certificate to be signed by its president and 
secretary, at its oftice in the city of Detroit, this twenty-fifth day of Novem- 
ber, 1879. 


J. W. McGnratu, Seeretary. Geo. C. Lanapon, President. 


+I am the plaintiff in this case. Phair first came to board with me in De- 
cember, 1878, and stayed till April 25, 1879. He returned on September 7, 
1879. He came back as a boarder, and stayed as such boarder till December 
25th. 

Question. State whether there was any arrangement or agreeement between 
you and Mr. Phair, as to his becoming a member of the family and remaining 
in the family during his life time ? 

Objected to by defendant as incompetent and immaterial ; also incompetent 
to contradict the statement of no relationship set out in the application; also 
because the certificate purports to insure a friend, and it cannot be shown that 
the family relationship existed ; also as irrelevant to the issue. Objection over- 
ruled. Exceptions for defendant. 

A. He was to live with me as long as he lived. As long as I had a home he 
was to have one with me. After that he was treated asa member of the family. 
This arrangement was made about the time the policy was got out. I was 
keeping hotel at that time. Q. What, if anything, did he do around the hotel 
after this arrangement? <A. He was not obliged to do anything. He used todo 
chores. Q. Seemed to take an interest in it and work around as the rest of 
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This case seems to be peculiar, and if not one of fraud, then from 
the very inception, it would appear at least to be delusive and decep- 
tive. While the insurance, if such it may be called, was for $5,000, 
and the premium paid was for this sum, yet the actual amount was 
fixed by the number of members in the class to which the assumed 
belonged, which turned out to be little over 1,100, so that the amount 
to be recovered was thus cut down. 

Again. The application, signed by Phair, and delivered to the com- 
pany, and upon which the certificate was issued, showed clearly, and 





you? A, Just about the same. Q. Whether during that time and after this 
arrangement and up to his death he worked at your house around doing chores 
as your wife would call on him? A. Yes, sir. Q. And between the two places 
lived with you as a member of your family? <A. Yes, sir; just the same. Q. 
And under an agreement with you to that effect? Yes, sir. Q. You say he came 
and went, and in all respects conducted himself towards you, and you treated 
him, as one of the family? <A. Just about the same, sir. He went away in 
December to Eaton Rapids and came back the latter part of January. When 
he came back I needed a man, so I told him if he wanted to, I would give him 
$10 a month, the same as I would have to pay another man, so he stayed there 
as night watch until he got so sick he could not work. Q. So that from the 
time he came back, in addition to treating him as a member of the family, you 
allowed him $10 a month for some work he did? A. Yes, sir. Q. Who took 
tuke of him? A. Some of the help in the house. Q. Under whose instruc- 
tions? A. Mine. Q. Who paid the bills? A. I did. Q. Who cailed in the 
doctors? A. I did. Q. Who paidthem? A. I did. Q Who paid the ex- 
penses of burying him? A. Idid. Q. State whether Phair was indebted to 
you at the time of the issuing of the policy. \ 

Objection to for the same reasons as like testimony of the witness Foster, 
Objection overruled. Exception for defendant. 

A. Yes. He was owing me about $200; don’t know exactly how much. Q, 
And if you had charged up for all you did for him after he became a member 
of the family, how much would he have owed you at the time of his death ? 
A. About $600. 


Cross-ecamination: Phair was not in any business when he first came to my 
place. Did not know where he came from. He was to pay me: $5 per week. 
He never paid me anything. He did not,do anything; had noemployment. I 
kept my account with my boarders in a large book ; charged them with board 
and gave credit for payments. Q. Why didn’t you charge Phair with his 
board? A. I did have him charged with his board until after he was insured. 
After he was insured I gave him his account. He was square. I gave him his 
bill. Q. You say you gave him a square account after the insurance? A. I 
gave himhis bill. Yes,sir. It was just stated in the book Ike commenced to 
board such a date, so much per week. I tore the leaf out, and gave it to him. 
Q. He never paid you anything? A. No, sir. Q. Any others around you had 
boarding like that? A. I had one—George Proudfit. I did not know where 
Phair went after he left April 5, 1879. Didn’t keep any track of him. Never 
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without any ambiguity or uncertainty, that the certificate to be is- 
sued was to be made payable to Hoyt who was no relation to the ap- 
plicant. The certificate issued three days after the date of the ap- 
plication, referred to the application and made it and each of the 
statements therein a part of the contract, and the statement made in 
the certificate was to “ pay to Enos Hoyt, friend of Isaiah Phair, of 
Jackson. * * the sum of $5,000.” 

It is thus clearly apparent that the association in acccepting the 
application, receiving the premium, and issuing the certificate, well 


dunned him for my pay while he was gone. No arrangement was made wheu 
he came back in September, 1879; just came and stopped. Q. You had at the 
Sheridan House, Mr. White, (bar-tender) and this man (Phair) workinz 
around? A. No,sir. I did not have this man working around the Sheridan House. 
He was there, but not working forme. I moved from the American to the 
Sheridan, May, 1879, andfrom there to the Central City House, December,‘1879. 
When he was staying with me from December, 1878, to April, 1879, I did not 
charge up his board in the books. Q. You charged the other boarders? A. 
No, sir. I didn’t have any regular boarders. Q. Why did you keep him? A. 
He had been so long with me. Q. From December to April, between three 
and four months, do you call that along time? A. Wouldn’t you call it along 
time if you had a man boarding with you and he didnot pay? Q. So youkept 
him along because he not paid you? A. I kept him along so as to get my pay. 
When he left me at Christmas time, after the insurance, he went to Eaton 
Rapids in a livery barn. He earned wages but did not pay them tome. Q. This 
was after he became a member of your family, wasn’t it, according to your 
statement? A. Yes, sir. Q. When wasit you tore his account out of the book 
and gave to him? A. When I got the policy there; before he went to Eaton 
Rapids. He used to do a chore around once in a while. I have him charged 
With $33 for clothing—some clothes of mine had at different times. I made no 
charge of anything till thissuit was commenced. Q. When you gave it to hin 
you intended it as a gift,did you? A. Yes, sir. At any time when he worked for 
ine before he came back from Eaton Rapids,I paid him five and ten cents a chore , 
Q. You have charged him in thismemorandum with $5 a day for taking care ot 
him the last 10 days of his life. He was only confined to his room about four 
days before his death, was he not? A. That is all. Q. Was it worth $5 per 
day forthe last ten daysof his life ? A. Yes, sir. Worth that to have him around, 
Q. Why didn’t you send him to the hospital or pest-house? A. Because I had an 
insurance on him, and was to take care of him as long as he lived. Q. How 
old was he? A. Thirty one or thirty-two or three, I think. Q. You stated a 
minute ago, didn’t you, that at that time he was an able-bodied man? A. 
Yes, sir. Q. And you were going to take care of him all the remainder of his 
life for the insurance? A. I was going to give hima home. Q. Was that the 
agreement? <A. The agreement was that he was to have a home as long as I 
had it. He could go out and work as he had a mind to, and he could come 
home as he had a mind to. Q. So that, for the remainder of his life, 30 or 40 
years, if it might be so long, you were to give him a home at any time? A. 
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knew that Hoyt was not a relative, and was not claimed to bea 
member of Phair’s family or an heir, within even the most liberal 
construction. So that the association issued this certificate under 
circumstances which most strongly call upon the courts to enforce 
performance of their agreement, if certain imperative rules of pub- 
lic policy do not forbid. The defense set up in this case must be 
considered as that of the public and not that of the defendant, as it 
stands in no position to interpose such a defense. JLyon vs. Waldo, 


36 Mich., 333. 





We did not expect this man was going to live there all his life at that time. 
If he wanted to go to work he could. Q. But he need not do it? A. No, sir. 
Q. So you agreed to board him forthatinsurance? A. Tagreed to let him have 
ahome. Q. Who paid for this insurance? A. I did. Q. So that for the in- 
surance you were not only to give him a home, but you were to pay for the in- 
surance itself? A. Thatwas what I wastodo. I don’t think I swore anything 
before the coroner about Phair’s being indebted to me. I don’t recollect 
that the question was asked me. I understand the cause of Phair’s death was 
congestion of the lungs. Q. What did you swear before the corsner’s inquest 
was the cause as you understood it? A. Whisky, Ithink. Q. Why did you 
swear whisky at that time? A. From the very fact that I heard the doctors 
talking. Q. You knew he wasa drinking man, didn’t you? <A. Yes. sir. I 
knew he was a drinking man. I did swear before the coroner that he had free 
aceess to the bar. That meant my bar. Yes; that was true. He did have 
tree access. Q. And from all you knew he was a drinking man at the time he 
was insured? <A. Yes, sir. There ain’t many men insured who are not drink- 
ing men. Show me one, and I will show you a white blackbird. I did swear 
before the fcoroner’s jury that I paid him $10 a month and board. Q. Why 
did you swear to that if he was a member of your family? A. I did. Q. What 
for? A. For being night-watch. Q. Did you swear before the coroner that 
he owed you anything? A. I don’t recollect the question was asked me. Q. 
Did you swear he was a member of your family? A. I don’t think the ques- 
tion was asked me. Q. They asked you how he was living there, and you said 
you were paying him $10 a month and board. You did not say he was a mem- 
ber of your family? A. The question was not asked me. J have been con- 
victed several times of keeping a disorderly house. I paid all the fines I have 
ever been fined. Yes, sir. I was convicted once in the Circuit Court of keep- 
ing a house of ill-fame. Q. Did you swear before the coroner that Phair 
worked for you on and off fora year? A. I did. I meant that he had done 
chores for me on and off for a year. I paid him five or ten cents for what 
chores he did. Q. Do you mean to say that if he was owing you all this 
money, that nevertheless whenever he did a little work you paid him for it? 
A. Yes, sir. 

Minutes of evidence of witness before coroner’s jury here read as follows: 

Deceased has worked for me about two months; has worked off and on for 
about a year. He acted as night-watch. Understood his complaint was 
whisky. He was aman who drank pretty freely. I gave him $10 a month 
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We need not discuss the other facts at length. The testimony of 
Hoyt shows that this contract was inthe nature of a mere wager pol- 
icy, and that his interest could not be promoted by prolonging the 
life of Phair. Such contracts are so clearly contrary to public policy 
that they cannot be upheld, and must be declared absolutely void. 

The judgment in this case must be reversed with cost of both 
courts. 

(The other justices concurred.) 





and board, Do not know of his having a family; understand ne has a brother. 
I also have George Proudfit insured in my favor. Mr. Hoar found Phair dead 
this morning. He was filling Phair’s place while he was indisposed. Phair 
had free access to the bar. Think he drank some outside of my place. I knew 
he was drinking when I had him insured. Captain Proudtit had his life, insur- 
ance in my favor, and I mine in his. But when it came to paying for the pol- 
icy he could not pay for mine, but I have kept his up. I was talking about 
this in Phair’s presence the way I happened to get his policy. Q. Now, Dr. 
Crawford swore, Mr. Hoyt, that he attended Phair some time before the insur- 
ance, and that you paid him. Is that correct? A. Think I paid him 75 cents 
then. I wasthinking that was at the American House ; that is my impression. 
I don’t remember any other time. I don’t recollect how long this was before 
we moved from the American to the Sheridan; but I recollect paying him 75 
cents. Q. Then you were not only allowing him his board without getting any 
money, but you were paying his doctor’s bills? A. I paid 75 cents. I don’t 
know what was the matter with Phair for which the doctor prescribed. Phair 
was hot a man of any property that I know of. Some of the clothes were fur- 
nished before the insurance. Q. [So that you were not only boardingthim, but 


giving him clothes before? A. Yes, sir; a little. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTICT OF WISCONSIN. 


In Equity. 


BROCKHAUS 
vs, 


KEMNA.* 


The beneficiary named in a life policy of insurance has a vested interest in the 
proceeds of a paid-up policy given in exchange upon the surrender of the 
life policy. 

A written agreement executed before the surrender of a life policy, stipulat- 
ing that the proceeds of the paid-up policy should be placed in the hands 
of a trustee, to be distributed in accordance with the trust, is voidable by 
an infant beneficiary named in the policy. 


The complainant caused his life to be insured by three policies in 
the Mutual Life Insurance Company of New York, upon the endow- 
ment plan, said policies being payable respectively when he should 
arrive at fifty, fifty-five, and sixty years of age. The policies were 
payable to complainant’s three children respectively. In 1874, com- 
plainant became embarrassed in business and lost all his property, 
and sometime thereafter he exchanged the policies for paid-up poli- 
cies. It was agreed in a family council, the agreement being after- 
ward reduced to writing, that the moneys as they matured and were 
paid should be received by the defendant, Franziska Brockhaus, to 
be invested by her for the benefit of the children ; but complainant 
held the policies issued and, with one exception, which matured in 
1878, they are still in his possession. The matured policy was in 


* Decision rendered May, 1881. From the Reporter. 
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favor of his child, Alma, a minor, for whom complainant was ap- 
pointed guardian, and the insurance company thereupon paid him 
the money due upon such policy. Afterwards Alma sued complain- 
ant and his sureties as such guardian, alleging that he had received 
such money as her guardian, and had converted the same to his own 
use. Complainant prays, inter a’ia, that Alma be restrained from 
claiming that a breach of the conditions of the guardian’s bond had 
occurred, and from further prosecuting her action aforesaid, and 
that the rights and obligations of the parties as to such policies be 
settled, etc. The bill was demurred to for want of equity and for 
multifariousness. . 


F. C. WinkteEr, in support of the demurrer. 
F. W. Corzuausen and G. L. Jones, contra. 


Dyer, J. 

In delivering the opinion of the court, said: I do not see how 
even a court of equity can inforce against Mrs. Alma Kemna, as a 
bar to any legal right she otherwise had, the arrangement first made 
in family council and subsequently reduced to writing, and executed 
as a written agreement, by which the proceeds of the insurance poli- 
cies should be put into the hands of Franziska Brockhaus, and dis- 
tributed and used by her for the equal benefit of the three children. 
It may be that this arrangement was, in a measure, the inducement 
to the exchange of the original policies for new and paid-up policies, 
though it would seem from the averments of the bill that the sur- 
render of the first policies had been determined upon before the 
family arrangement was made, and that the real and original oc- 
casion of it was the inability of the insured to pay the premiums and 
keep those policies in force. When the arrangement was made, 
and when it was subsequently put in the form of a written agree- 
ment and formally executed, Mrs. Kemna was under the disability 
of infancy. As to her the agreement was voidable, and if she had 
any rights in the insurance on her father’s life, that agreement was 
liable to be disaffirmed and repudiated on the attainment of her ma- 
jority. And, if she has now chosen to repudiate it, the court does 
not perceive how, even in equity, it can be interposed against legal 
rights, which, without such agreement, would exist in her favor. I 
am of opinion, therefore, that in considering the case we are remit- 
ted to the question whether Mrs. Kemna had any vested right or 





634 Report of Decisions. [ Ang. , 


interest in the paid-up policy of insurance in which she was named 
as beneficiary, or in the proceeds of that insurance. Precisely what 
are the rights, and what is the interest, of a designated beneficiary 
in an ordinary policy of life insurance, and to what extent the insured 
may control or change the ultimate destination of the insurance pro- 
ceeds, is a vexed question. His honor then considered Clark vs. 
Durand, 12 Wis., 223 ; Kerman vs. Howard, 23 Ib., 108 ; Foster vs. 
Gile, 3 Wis. L. N., 87; Ins. Co. vs. Brant, 47 Mo., 419 ; Gambs ve. 
Ins. Co., 50 Ib., 44 ; Ricker vs. Ins. Co.,6 N. W. Rep., 771 ; Sandrum 
vs. Knowles, 22 N. J. Eq., 594. Mr. Bliss, in his work on Life In- 
surance, § 317, states it asthe general rule “ that a policy, and the 
money to become due under it, belongs, the moment it is issued, to 
the person or persons named in it as the beneficiary or beneficiaries, 
and that there is no power in the person procuring the insurance, by 
any act of his or hers, by deed or will, to transfer to any other per- 
son the interest of the person named.” Whatever principle of law 
might be regarded as applicable and controlling if the right of Mrs. 
Kemna to the first policy in which she was named as beneficiary, or 
its proceeds, was involved, an important fact in the case is that the 
complainant surrendered that policy and received from the company 
a paid-up policy, payable to Mrs. Kemna, in 1878. The same was 
done with reference to the other policies, in which his other daugh- 
ters are named as beneficiaries. This new policy, payable to Mrs. 
Kemna, was an absolute promise on the part of the company, in con- 
sideration of the past payments of premiums, to pay her $1,690. It 
was not a policy liable to lapse, but it constituted an absolute, fixed 
liability, and the question is whether, as between the father and the 
daughter, it was not an executed gift from him which he could not 
revoke. I can have no doubt that it was, unless the circumstances 
under which the act was done can have the effect to create other 
rights between the parties. The complainant did all that he could 
do to make the gift of the policy to his daughter complete and effect- 
ual. He paid the premiums while the original policy was running, 
and procured the paid-up policy to be issued, payable in express 
terms to his daughter Alma, at a specified time, and without any 
condition or stipulation in the policy reserving a right to change or 
alter it, so far as the bill shows ; and, in the language of some of the 
sases cited, this was all that could well be done, under the circum- 
stances, so far as the father and child were concerned, to vest in his 
appointee the entire interest in the policy and ali rights thereunder. 
As between those parties no further ceremony or fact was needed to 
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the perfection of the gift. Sandrum vs. Knowles, supra. The gift 
was voluntary, but it was completely executed, and nothing further 
remained to be done but to await the period when the insurance 


company could be called on to make payment. That period was 
reached, and the complainant then received the proceeds of the in- 
surance, not for himself or in his individual name or right, but as 
the guardian and representative of his daughter; so that in legal 
effect the payment was made to her as the beneficiary. This, if it 
were essential, was the consummative act, completing the gift be- 
yond recall, unless, as before stated, the circumstances of the whole ¢ 
transaction so affected the relations of the parties as to qualify or 
change what would otherwise be strictly legal rights. Did the cir- 
cumstances have that effect? I cannot think they did. Mrs. Kemna 
was not bound by the arrangement made in the alleged “family 
council,” nor by the subsequent agreement which she signed. She 
yas under the disability of infancy, and she could, if she would, on 
attaining her majcrity, disaffirm and repudiate the agreement. 
Demurrer sustained. 





LOWER COURT DECISIONS. 


RELATIONS BETWEEN THE POLICY-HOLDERS AND THE 
CORPORATION. 


New York Supreme Court—Special Term. 


JOHN H. BEWLEY, ev At., 
Us. 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED 
STATES, Er Au., 


Where plaintiffs, suing as policy-holders of the defendant corporation, seek to 
call the directors of the company to account for various aileged breaches of 
trust, whereby the company’s assets are claimed to be wasted and wrong- 
fully misappropriated, and ask for a receiver and an accounting. 

Held, that no trust was created or now exists between the plaintiffs and the de- 
fendant corporation and its directors. 

Held, that the plaintiffs’ alleged claim being thus reduced to mere‘creditors of 
the defendant corporation, which is solvent and able to meet all its obliga- 

_tions, they can only obtain relief as judgment creditors, 


Wituiam Biarste anp Francis C. Bartow, for Plaintiffs. 
ALEXANDER & GreEN, for Defendants. 


LARREMORE, J. 
The complaint avers on information and belief that the defendant 
corporation was organized under the laws of the State of New York, 
and is now carrying on the business of life insurance and selling an- 
nuities in New York and Massachusetts, on a basis of $100,000 capi- 
tal stock, consisting of 1,000 shares of $100 each. That a large ma- 


* Decision rendered July 21, 1881. 
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jority of such stock is held and professed to be owned by the direc- 
tors of the corporation as individuals, and a large proportion thereof 
by the individual defendants. That said stock is legally entitled to 
receive semi-annually a dividend not greater than seven per cent per 
annum, and all other assets, savings and property, in excess of legiti- 
mate death losses, endowments, annuities and claims, should be and 
are lawfully vested in and held by said corporation and its directors 
in trust for the plaintiffs and other policy-holders, as security for the 
payment of policies according to the terms and conditions thereof, 
which now amount to $150,000,000 and are held by about 4,500 poli- 
cy-holders. That the directors of said corporation are elected by the 
votes of the stockholders thereof, who have continued in office for 
many years the same directors. That the individual defendants, by 
their control and ownership or supposed control and ownership of the 
shares of stock,have been enabled to secure and have secured their own 
election to valuable official positions in said corporation from year to 
year, and have maintained and exercised absolute and unqualified 
control and dictation of and over the official conduct and action of 
said board, and over the management and business affairs of the cor- 
poration. That on August 22, 1872, the defendant corporation is- 
sued its policy to the plaintiff John H. Bewley for $10,000 upon his 
life, for the sole use and benefit of his wife, the plaintiff Mariette 
Bewley, to be paid to her in the event of his death if she survived 
him ; if not, then to his children. Plaintiffs have regularly paid the 
premiums accruing upon the policy, which is now in full force and ef- 
fect. 

The complaint further avers, on information and belief, that the in- 
dividual defendants as officers and directors,in violation of their duty 
as such and of the statute of such case made and provided, and to the 
great loss, damage and injury of the plaintiffs and all the policy-hold- 
ers of said corporation, have wrongfully misappropriated, misapplied 
and wasted the property thus held in trust, by purchasing and hold- 
ing certain real estate in the cities of New York and Boston, by the 
purchase of stock which had not a market value at or above par, in a 
corporation in which a majority of said defendants were directors, 
and in the investments of said trust moneys in other corporations to 
the benefit and advantage of some of the individual defendants here- 
in. That defendants are simply trustees of the property and assets 
of the defendant corporation, and that plaintiffs and other policy- 
holders therein are the cestui que trust and the only real owners 
thereof. That the action is brought not only in behalf of the plain- 
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tiffs, but of all other policy-holders similarly situated. That applica- 
tion has been made to the officers and directors of the defendant cor- 
poration to bring an action agajnst the individual defendants to re- 
fund the moneys thus misappropriated and wasted, which has been 
neglected, and no such action has been instituted. 

Plaintiffs demand that an accounting of such moneys be had ; that 
a receiver thereof be appointed ; and that an injuncticn issue re- 
straining the defendants from further action inthe premises. To this 
complaint 4 demurrer was interposed as to misjoinder and defect of 
parties ; that several causes of action have been improperly united ; 
and that the complaint does not state facts sufficient to constitute a 
cause of action. The-objection last mentioned substantially involves 
the merits of the controversy and will be first considered. 

The demurrer admits only the facts alleged and not the inferences 
drawn from them. City of Buffalo vs. Holloway, 7 N. Y., 493. 

From the elaborate and voluminous briefs submitted it becomes a 
privilege to select rather than a duty to search for the law applicable 
to the case. At its present stage only a short review can be entered 
into to justify the conclusions reached. 

Briefly then, what is the status of the plaintiffs under the policy in 
question as to these defendants? Are the former to be regarded as 
partners, ces/ui que trust stockholders or creditors, and, if either, to 
what extent can they evoke the aid of a court of equity upon the facts 
avered in their complaint?. Detailed reference and discussion were 
made to and upon English authorities, notably the State fire policies 
and the Kerns and Aldebert cases, in each of which the insolvency or 
inability of the corporation to meet its contract liabilities was undis- 
puted. In this connection it should be observed that the peculiar na- 
ture of the contracts of insurance influenced the mind of the court. 
Evans vs. Coventry, 5 De Gex, Mac & Gordon, 911 ; Aldebert vs. 
Leaf, 1 Hemming & Miller, 681 ; Re State Fire Ins. Co., 11 Weekly 
Reporter, 746. In some cases the English policies contain an agree- 
ment charging the fund, and in others the same are signed by the 
directors of the association. 

The Equitable Life Assurance Society is not a mere association but 
a duly incorporated company, represented by stockholders and a 
board of directors. No pretense is made that it is insolvent or un- 
able to meet all of its obligations, but the plaintiffs insist that it has 
violated the rights and privileges of its charter by improper and un- 
authorized investments of its funds to the prejudice of themselves 
and all other policy-holders. The question then occurs, what rights 
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have been invaded and violated and to what extent, if any, relief may 
be extended. 

In St. John vs. The American Mutual Life Ins. Co., 13 N. Y., 38, 
such rights and remedy were defined by the Court of Appeals in the 
language of one of the learned Judges: ‘An insurance upon the 
life of an individual is a contract by which the insurer for a certain 
sum of money or premium proportioned to the age, health, profession 
or other circumstances of the person whose life is insured, engages 
that if such person shall die, within the period limited in the policy, 
the insurer shall pay the sum specified in the policy according to the 
terms thereof, to the person in whose favor such policy is granted. 
I am not aware of any principle of law that distinguishes contracts of 
insurance upon lives from other ordinary contracts, or that takes 
them out of the operation of the same legal rules which apply to and 
govern such contracts. Policies of insurance are choses in action ; 
they are governed by the same principles applicable to other 
agreements involving pecuniary obligations.” This view was con- 
curred in by all the judges of the court and should not be disre- 
garded. 

In The People vs. Security Life Ins. Co., 73 N. Y., 114. Judge 
Earl explodes the doctrine that policy-holders are to be treated as 
partners, and says: “They who pay their money for insurance are 
no more jointly interested or in any sense partners than the deposi- 
torsin a bank. The depositors swell the assets of the bank and also 
its liabilities, and they have a common interest that the bank shall 
keep its funds so as to be able to discharge its liabilities, and that is 
all. * * * The fund produced by the payment of all the pre- 
miums does not in any sense belong tothe policy-holders, but belongs 
exclusively to the company, and the policy-holders are interested in 
it in the same way only that the creditors of other corporations are 
interested in its funds.” 

The claim of policy-holders upon the theory of partnership was re- 
pudia‘ed even in a mutual life insurance company Cohen vs. N. Y. 
Mutual Life Ins. Vo., 50 N. Y., 610. See also Taylor vs. Charter Oak 
Life Ins. Co., 59 How., Pr. 468. 

In view of the authorities above cited, it is apparent that no trust 
was created or now exists between the plaintiffs and the defendant 
corporation or its directors. 

Their alleged claim is thus reduced to that of mere creditors of the 
defendant corporation, and as such, what is their basis of action? 
The contingency upon which the payment of their policies depends 
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has not arrived ; the company is solvent and able to meet all its ob- 
ligations, and no actual loss or damage is averred. The case of Carl- 
isle vs. The Guardian Ins. Co., and authorities therein cited, were 
predicated upon a state of facts showing the insolvency of the cor- 
poration and amalgamation of its property. The case at bar is not 
analogous. 

It is only as judgment creditors that plaintiffs can obtain relief. 
This point was decided at the General Term of this court by Chief 
Justice Barnard in Belknap vs. North Amer. Life Ins. Co., 11 Hun., 
262, and for the purpose of this trial must be regarded as controlling. 
The distinction between policies of life insurance and other ordinary 
contracts, which the learned counsel for the respondents insists 
should be made, must be left to the tribunal of review. 

When this case was before the General Term, on an appeal from 
an order denying a motion for leave to amend the complaint, Judge 
Barrett, in affirming the order appealed from, intimated that even if 
the complaint was bad plaintiffs might well be remitted to the dis- 
cretion of the Special Term (when the demurrer is disposed of) on 
the subject of further amendment and costs. 

I fail to perceive, upon the conclusion reached, what the plaintiffs 
can gain by a further amendment in the case, and think that defend- 
ants should have judgment in their favor upon the demurrers. 


‘ 





